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QUTLINE (IN AN ABSTRACT FORM) OF THE 
COURSE INTENDED AND IN PART DELIVERED 
BY THE AUTHOR. 


PART I 
DEFINITIONS. 

The province of Jurisprudonce detennined. 

General Jurisprudence distinguished from particular. 

Analyses of certain notions which pervade the science of Lkot.XII- 


Lkot. I-VI. 
liSCT. XI. 


PART II. 

LAW CONSIDERED WITH REFERENCE TO ITS 
SOUJiCKS AND TO THE MOVES IN WHICH IT 
BEGINS AND ENDS. 

Written, or promulged law ; and unwritten, or unpromulged lbctt. 
law. XXViii- 

VTTTT 

Law made directly, or in the properly legislative manner ; 
and law made judicially, or in the way of improper legislation. 

Codification. 

Law, the occasions of which, or the motives to the establish- 
ment of which, are frequently mistaken or confounded for or • 
with its sources ; viz. 
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LncT. Zlr- 

XLIV. 


Lbot. XLV., 
XLVl. 


Jus moribm constitutum ; or law fashioned by judicial 
decision upon pre-existing custom : 

Jits prmlentibus compositim ; or law fashioned by judicial 
decision upon opinions and practices of private or un- 
authorized lawyers : 

The natural law of modern writers upon jurisprudence, 
with the equivalent yW naturals^ jus qv j\is 

naturale et gentium^ of the classical Roman jurists : 

Jm rcceptum ; or law fashioned by judicial decision upon 
law of a foreign and independent nation : 

Law fashioned by judicial decision upon positive inter- 
national morality. 

Distinction of positive law into law and equity^ or jus civile 
and jus pratorium. 

Modes in which law is abrogated, or in which it otherwise 
ends. 


PART III. 

LAW CONSID FIRED WITH REFERENCE TO ITS PUR- 
POSES AND TO THE SUBJECTS ABOUT WHICH 
IT IS CONVERSANT. 

Division of Law into Law of Tilings and Law of Persons. 
Principle or basis of that Division, and of the two depart- 
ments which result from it. 


LAW OF THINGS. 

Division of rights, and of duties (relative and absolute) into 
primary and sanctioning. 

Principle or basis of that division, and of the two depart- 
ments which result from it. 



ABSTRACT OF OUTLINE. xiii 

Principle or basis of many of the sub-departments into ‘which 
thoso two departments immeiliately sever: namely, The dis- 
tinction of rights and of relative duties, into rights in rem 'with 
their answering offices^ and rights in personam with their an- 
swering obligations. 

Mo||iod or order wherein the matter of the Law of Things is 
intended to bo treated. 

Preliminary remarks on things and persons, as subjects of 
rights and duties; on acts and forbearances, as objects of rights 
* and duties : and on facts or events, as causes of rights and 
duties, or as extinguishing rights and duties. 

Primary Eights^ with primary relative Duties. 

Eights in rem as existing per se, or as not combined with 
rights m personam.* 

Eights in personam as existing per «<?, or as not combined 
with rights in rem. 

Such of the comhinations of rights in rem and rights in 
personam as are particular and comparatively simple. 

Such universities of rights and duties (or such complex ag- 
gregates of lights and duties) as arise by universal succession. 

Sanctioning Eights^ with sanctioning Dnlies 
{relative and absolute). 

Delicts distinguished into civil injuries and crimes : or rights 
and duties which are effects of civil delicts, distinguished from 
duties, and other consequences, which are effects of criminal. 

Eights and duties arising from civil injuries. 

Duties and other consequences, arising from crimes. 
[Interpolated description of primary absolute duties.] 


LAW OF PEE SONS. 

f 

Distribution of status or conditions under certain principal 
and subordinate classes. 


* The lectures break off while dovelopiDg this sub-department. 
The remainder of the outline was never filled up. 


Lxor, 

ZLYUtltc. 
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Review of political conditions. 
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monarch or sovereign number. a 

Division of the law which regards political conditions, 
into constitutional and administrative. 

Boundary which severs political from private conditions. 

Review of anomalous or miscellaneous conditions. 

The respective arrangements of those sets of rights and 
duties which respectively comi^osc or constitute the 
several status or conditions. 
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ANALYSIS 


OF 

AUSTIN’S JURISPRUDENCE. 


PART I.— DEFINITIONS. 


Section I. — The Province op Jurisprudence Determined 


Introduction, 

THE matter of Jurisprudence is. Positive Law; law. 
strictly so called, law set by political superiors to 
political inferiors. 

To determine the province of Jurisprudence it will 
be necessary to distinguish positive law from various 
objects related to it by resemblance or analogy. 

Laws in the literal or proper sense are^ rules laid 
down for an intelligent being by an intelligent being 
having authority over him, and in this sense the term 
Law comprises : — 

A. Laws set by God to men, and 

B. Laws set by men to men. 

A. To this class of laws, or a portion of it, i|^e term 
Natural Law has been applied ; but as this phrase is 
ambiguous and misleading, it is better to reject it alto- 

B 
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gether and designate these laws, considered collectively, as 

the Law of God. 

B. Laws set by men to men, or Human Law. 

Of these : 1. Some are established by political supe- 
riors acting as such. These receive the ii%mc of 
Positive Law, and are the proper subject matter of 
jurisprudence. 

2. Some are set by men not political superiors, or* 
not acting as such. 

[Closely analogous to this second class are a sot of objects inipro- 
, ^ pcrly termed Laws, being rules set an<l enforced merely by the 
opinion of an indeterminate body of men, c.g. ‘ the law of lionoiir.’ 

‘ the’ laws of fashion.’ Kules of this species constitute much of 
what is called International Law.] 

To these human laws of the second class (f.c. those set 
by men not political superiors, or not acting as such), 
together with the set of objects by close analogy called 
‘law,’ is applied the general term of ‘Positive Morality.’ 
The word ‘ moralily ’ severs them from Positive Law, 
and the word ^ positive' mnirks their distinction from 
'Morality conceived of as conforming to the Laws of 
God. 

Objects metaphorically termed laws. 

Besides the above-mentioned classes there are 
objects to which the term Law can only rightly bo 
applied in a metaphorical sense, such as Hhe laws of 
gravitatio7i,' ‘ the laws of disease' 

The following Table shows the relations between the 
various classes of Laws : — 

A B c D 

Law of God. Human Laws. Objects by a close Laws, 

I analogy called Laws, figuratively 

j j ' j I called. 

FosiTiVB Law. Laws set by tnen, 
w)t as political 
superiors. 

I 


Positive Morality. 
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Laws may therefore be divided into the four follow- 
ing classes : — 

1. The Laws of Ood. 

2. Positive Laws, simply and properly so called. 

^ Positive Morality. 

4. Laws metaphorically or figuratively so called. 

Positive Laws are therefore related — 

1. Ey way of resemblance to the laws of Ood. 

2. By way of resemblance to that portion of Positive 
Morality which consists of Laws properly so called. 

3. By way of strong analogy to that portion of 
Positive Morality which consists of Laws set by 
opinion. 

4. By way of slender analogy to Laws figuratively 
so called. 

The purpose of the first part of the work is to 
determine &e province of jurisprudence, or to distin- jj 
guish Positive Law from the objects to which it isr 
in various ways related. : 

The method by which this purpose will be effected 
is as follows ; — 

1. To determine the essentials of a Law properly 
so called. 

2. To determine the respective characters of the 
four classes into which Laws (proper and otherwise) 
may be divided, distinguishing each class from the 
others. 

It will be convenient to treat these classes in the 
following order 

A. — ^The Laws of Ood. 

B. — Positive Morality. 

C. — Laws figuratively so called. 

D. — Positive Law. 
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LECTURE I. 

The Essentials of a Law properly so called. 

Laws pbopeb abe a species of command. — A, 
command is an expression of desire enforced by a 
sanction. Whenever a command is signified, a duty 
is imposed. The sanction is the evil that will pro- 
bably be incurred if the command be disobeyed. Some 
sanctions are termed punishments. 

'[Paley’a view lays too muoh stress upon the violence of tho 
motive to compliance. Whore there is the smallest chance of incur- 
ring the smallest evil the expression of a wish amounts to a 
command and imposes a duty.] 

[Locke and Bentham, by straining tho use of the word, apply tho 
term 'sanction' to" conditional good as well as conditional evil, to 
reward as well as paniskment. ] 

Tho ideas then comprehended by the term ‘command ’ 
are — 

1. A wish or desire conceived by one rational being, 
that another rational being shall do or forbear. 

2. Ab evil to proceed from the former and to be in- 
curred by the latter in case of non-compliance with 
the wish. 

3. An expression of the wish by words or other 
signs. 

Command, duty, and sanction are thus seen to he 
inseparably connected terms : if we speak directly of tho 
expression of the wish we employ the term command. 
If of the liability or obnoxionsness to evil, dntyor 
obligation. 

If of the evil itself, the term sanction. 
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Each of these three terms, command, obligation, and 
sanction, signifies the same notion, but each denotes a 
dificrent part of that notion and connotes the residue. 

Commands are of two classes — 

1* General, obliging to acti^ or forbearances of a class. 
To this class the terra Law is applied. 

2. Particular, obligiug to acts or forbearances deter- 
mined specifically. 

[This distinction, however, docs not accurately square with es- 
tablished forms of speech ; for instance, a particular command israed 
in the form of an Act of Parliamant would probably be called 
a Law on aceount of its form. It is therefore hard to draw a 
distiiicL line between Law and occasional commands.] 

[ Blackstoae’s distinction is as follows : — 

1 . A law obliges generally members of a given class. 

2. A particular command obliges persons individually. 

Jhit lilackstono’s dednilion of Law would include objects which are 
not Law — e y. a curnnmnd by the Sovereign that all corn actually 
s] lipped for exportation be stopped and detained. 

So also his dcfiuilion of Particular Command would include 
objects properly called Laws or Rules.] 

Commands (including Laws) are said to proceed from 
superiors and to bind inferiors ; tlie superiority implied 
in the term Command is the power of enforcing com- 
pliance with a wish by inflicting an evil in case of non- 
compliance. 

Besides Laws properly so called, the subject matter 
of Jurisprudence properly includes objects improperly 
termed Laws (inasmuch as they are not commands) : 

these are — 

1. Laws explaining Positive Law. 

2. Laws repealing Laws. 

3. Imperfect Laws, or Laws of imperfect obligation 

(in the sense need by the Roman Jurists). 

There are also certain Laws (properly so called) which 
may not seem to be commands, but which are really. 
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imperative, and as such form part of the subject matter 
of Jurisprudence. These are — 

1. Laws which apparently create rights merely. 

But every law really conferring a right expressly 

or tacitly imposes a relative duty. • 

2. Customary Laws — 

According to the German view, they exist as Positive 
Law by the spontaneous adoption of the governed, and 
not by position or establishment on the part of political 
superiors. 

According to another view, customary or judge made 
Law is purely the creature of the judges by whom it is 
immediately established. 

The answer to both these arguments is that the rules of 
so-called Customary Law exist as Positive Morality by 
their spontaneous adoption loj the governed, but as posi- 
tive law when they are adopted as such by the courts 
of justice, or promulged in the statutes of the State. 


LECTURE IT. 

Tee Chabactebs of the foub diffebent classes 
OF Laws. 

A. The Laws of God. 

A. The Laws of God are laws or rules properly 
so called, they impose reUgiouB duties, arc protected by 
religious sanctions, and their violations arc termed 

sins. 

Of the Divine Laws some are revealed, some un- 
revealed; the latter generally receiving the name of 
‘ natural law ' or ‘ law of nature.’ 

The revealed laws of God are express commands. 

The question arises, how shall we know the un- 
revealed Laws of Ood ? What is the index to them ? 
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There are two principal theories which attempt to 
resolve this question. 

1. The htfothesis oe theobt of a hobal sekse. 
llricfly stated, it is this. Some actions aJljn^lkiiid 

approve, others all men disapprove, and'tEesesenti- 
ments arise naturally, spontaneously and generally. 

These sentiments being universal are held to be signs 
•of Divine approval or disapproval, and from these signs 
the rectitude or prayity of actions is inferred. 

These sentiments have been referred to a faculty 
called the * moral sense’: the expression ‘common 
sense ’ has also been adopted to express the hypothesis 
in question. 

2. The theobt of Utility. 

Briefly stated. 

God designs the happiness of all sentient creatures ; 
some human actions forward that purpose, their TEH- 
dengies are beneficent or useful. Other human 
actions are adverse to that purpose, their tendehcies 
being mischievous and pernicious. The former class 
God has enjoined as promoting His purpose ; the latter 
as being adverse to it. He has forbidden. If we luiow 
the tendencies of our actions, we know which He 
orders and which He forbids. 

By tendency of an action we are to understand the 
ivhole of its tendency, i.e, the sum of its probable conse- 
quences, remote and collateral as well as direct, in so 
far as they may influence the general happiness. 

In collecting this tendency we must look at the class 
of actions to which the particular action belongs. 

Example . — A mischievous act, such as a small theft of bread by a 
starving man, may appear harmless. But if thefts were general the 
evils would be incalculable. 

If, then, the tendencies of classes of actions be the 
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index to the will of God, it follows that most of his 
commands are general or universal, enjoining or pro- 
hibiting classes of acts. 

It does not follow from the theory of utility tliat every 
useful action is the object of a Divine injunction, an(I every 
pernicious action the result of a Divine prohibition, for 
there arc natural motives which impel us to some useful ac ts, 
and hold us in forbearance in regard to others, without any « 
necessity for the intervention of the Lawgiver. Assuming 
the theory above stated, we arc in a position to consiiler a 
current and specious objection to the theory of Utility. 

. The Objection stated. 

Pleasure and pain (or good and evil) are inseparably 
connected, and follow every act and forbearance ; if we 
shape our conduct to the principle of utility we should by 
deliberating on the good or evil resulting from the contem- 
plated action, either lengthen our deliberations beyond 
due limits, which would be equivalent to forbearance 
or omission of the contemplated act, or wo should decide 
hastily and, therefore, incorrectly. And thus, by seeking 
to adjust our conduct to the principle of utility, we should 
work mischief— in other words, the objection is ‘that 
utility is a dangerous principle of conduct.* 

The following is the first answer to the objection. 

If utility be our only index to the tacit commands of 
the Deity, we must make the best we can of it. In the 
absence of a moral sense, which would teach man the 
duties imposed on him by the Deity, we must learn 
our duties from the tendencies of actions, or remain at 
our peril in ignorance of those duties. 

The second answer is this : — 

It is assumed by the objectors that every act will bo 
preceded by a calculation of its consequences ; if so, the 
principle of utility would be a dangerous guide. Our con- 
duct would conform to rules infeiTcd from the tendencies 
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of actions, and not by a direct resort to the principle of 
utility. The rules would be fashioned on utility, our con- 
duct on our rules. The whole tendency of an act can only 
be measured by supposing that acts of the kind are largely 
practised. According as these classes of acts are conducive 
to the general happiness or otherwise, so it must be inferred 
that they are respectively enjoined or forbidden by the 
♦Deity by general rules. To these rules, chiefly existing in 
the form of maxims, our conduct would conform if adjusted 
to utility. 

Inseparably connected with these rules are moral senti- 
ments. A sentiment of approbation or disapprobation is 
intimately associated with the thought of acts enjoined or 
forbidden by the Deity ; and it is by these sentiments 
immediately, and by calculation remotely, tliat human con- 
duct is adjusted to utility. 

In anomalous and excepted cases (of comparatively 
rare occurrence) our conduct would bo fashioned directly 
on the principle of general utility, or guided by a conjec- 
ture and comparison of specific or particular consequences. 

l"or example, it is a general inference from the principle of 
utility, that God commands obedience to established government. 
Tlie members of a political society who consider if resistance will 
probably attain the substitution of a good government for a bad 
one, must disnn>s tlie rule and calculate specific consequences. 

Even in anomalous cases utility furnishes an intelligible 
test and a likelihood of a jnst solution. These anomalous 
c;ases are few ; in great majority of cases general happiness 
requires that rulCB shall be observed and sentiments asso- 
ciated with rules promptly obeyed. 
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LECTURE III. 

A second objection to the theory of Utility stated. If 
the Divine Laws must be gathered from the tendencies 
of action, how can the rules aciuallt obtaining among * 
MANKIND accord completely and correctly with the Laws 
established by the Deity ? 

For (1) human actions are infinitely various, and 
their cfiects infinitely diversified, so that the task of 
collecting their tendencies is beyond human power. 

And (2) if utility be the proximate test of positive 
Law and Morality, the defects of popular or vulgar 
ethics will hardly admit of a remedy ; for if ethical 
truth be matter of science, the ethical maxims which 
govern the sentiments of the majority must be taken 
without examination from human authority. 

The answer to this second objection to the theory of 
Utility. 

Firstly. The diffusion of ethical science among the 
great bulk of mankind will gradually remove the obstacles 
which retard its advancement. 

Secondly. Though the many must trust to authority 
for a number of subordinate truths, they are competent 
to examine the elements which arc the ground-work of 
ethics, and to infer the more momentous of the deriva- 
tive practical consequences. 

Thirdly. By the advance of the science of ethics, and 
by the gradual removal of obscurity and uncertainties, 
those who cannot examine the science extensively for 
themselves will find a 'valid authority in the general 
agreement of impartial inquirers. , 
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LECTURE IV. 

Further, admitting the imperfection of Utility as the 
index to the Divine pleasure, yet there is no necessary 
inference that Utility is not the index. 

• [Law and Morality fashioned by man must necessarily bo defective 
and erroneous, and the most perfect system of Ethics which the vrit of 
man could conceive must be a partial and inaccurate copy of the Divine 
firigiiiJil ] 

For the whole objection is based on the alleged in- 
consistency of evil with the perfect wisdom and good- 
ness of goed. But owing to causes beyond human 
knowledge, all the works of God which are open to our 
observation are alloyed with imperfection. 

Laws or commands, like medicines, suppose the exisU 
i‘nce of evils tvhicJi they are designed to remedy. Analogy 
(as Butler has sliowu) would lead us to expect the im- 
perfection on which the objection is founded. Some- 
thing of the imperfection which runs through the frame 
of tlie universe would probably be found in a revelation 
emanating from the Author of the universe. 

The Hypothesis of a Moral Sense. 

If we reject Utility as the index to God’s commands 
we must assent to the theory which supposes a moral sense. 

The hypothesis of a moral sense, which is variously 
signified by the various but equivalent expressions, such as 
^the commem sense of mankind ‘a moral instinct' ^the in/nate 
jiraciical princi;ples' involves two assumptions : — 

1. That we are gifted with moral sentiments which 
are ultimate or inscrutable facts. 

2. That these sentiments are signs of the Divine 
will, approving or disapproving the actions which 
excite them. 
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The 6rst of these two assumptions implies positively 
that the conceptions entertained by human beings of 
certain human actions are generally accompanied by 
certain sentiments of approbation or disapprobation, 
and negatively, that these sentiments are not the result 
of reflection on the tendencies of actions, nor of educa- 
tion, nor of any antecedents within the reach of our 
inspection. In other words, the ^sentiments in question 
are said to be instinctive, or ‘ moral wslincts.* 

The second assumption implies that the inscrutable 
feelings styled the moral sense arise directly with the 
thoughts of their appropriate objects, so that the under- 
standing is never at fault though the leill may be frail. 
Here arises the question, if we were really gifted with 
spontaneous sentiments of this sort, would it be possible 
seriously to question tlie fact of their existence. 

There are two current arguments in favour of the 
hypothesis of a moral sense : — 

(1.) That the judgments which we pass internally 
upon the rectitude or pravity of actions are immediate 
and involuntary. 

The answer is — 

1. The judgments which we do pass upon actions 
are generally hesitating and slow ; 

2. Granting that they were invariably direct and 
inevitable, this will not prove that they are instinctive. 
Sentiments begotten in the way of association are not 
less prompt and involuntary than feelings which are 
instinctive and inscrutable ; 

and — 

3. Our moral sentiments would be prompt and inevit- 
able, although they arose from a perception of Utility 
or by reference to human authority; not at first, 
perhaps, but in time the sentiment would be imme- 
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diately excited by the thought of the corresponding 
action. 

The second current argument in favour of the h3rpo- 
thesis of a moral sense is — 

(2). That the moral sentiments of all men are pre- 
cisely alike. 

It is argued thus : ‘ Opinions which result from ohserva^ 
*tion and induction are not held hy all manhind. But judg^ 
ments as to the pravity or rectitude of actions are j)recisely 
alike with all men. 

‘ Therefore our moral sentiments are instinctive' 

The answer is — 

Assuming that the moral sentiments of all men were 
precisely alike, this does not prove that they are in- 
stinctive. 

The fact seems to be that with regard to actions of a 
few classes of actions the moral sentiments of most 
(though not all ) men have been alike, with regard to 
others these sentiments have differed with great variety 
of degree. 

The Intermediate and Compound Hypothesis. 

According to an intermediate hypothesis compounded of 
the theory of Utility and the hypothesis of a Moral Sense, 
the moral sense is our guide to some of the Divine com- 
mands, but the principle of Utility to othebs. 

It is supported by the facts that, — 

(a) With regard to actions of a few classes the moral 
Bentimonts of most men have been alike. 

With regard to those classes of actions there is some 
show of reason for the supposition of a moral sense. 

(/3) With regard to actions of other classes the moral 
sentiments of men have differed with every shade of dis- 
agreement. 
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In respect to these classes the supposition of a moral 

sense seems to be excluded. 

Objection — 

With regard to no single class of actions could it be 
shown that the opinions of all men have agreed. 

And it is also clear that every objection against the 
simple pure hypothesis may be urged with slight adapta- 
tions against the mixed. 

Practical importance of the above discussion. 

By modern jurists Law is divided into 

Law natural and Law positive ; 
which division exactly accords with that of the Roman 
jurists into ‘ Jus Gentium * and ‘ Jus Civile.'^ 

Crimes follow a like division — by modern jurists into ‘ mala in 
se ’ and ‘ Tnala quia prohihitOy according to the classical writers into 
crimes * juris gentium'' and ^jure civili* 

On the assumption either of the theory of utility or 
that of a moral sense, the above distinctions are senseless ; 
but if the mixed hypothesis he true, human positive rules 
fall into two natural divisions. 

1. Positive rules which obtain with all men : to which 
the moral sense is the guide. 

2. Positive rules wMch do not obtain universally : to 
which therefore the principle of utility must be the guide, 
in default of that of the moral sense. 

Befutation of two current misconceptions of the theory 
of Utility. 

The first error consists in confusing the Motives which 
ought to determine our conduct with the Pboximate 
Measube OB Test to which our conduct should conform. 

For utility is not the source or spring of our highest 
obligations, but the guide to the source of those obli- 
gations. It is the index to the measure or test to which 



THEORY OF UTILITY. 


15 


onr conduct should conform, the Divine commands being 
the ultimate test. 

So, though the general good as determined by the 
principle of utility is the proximate measure or test, 
it is not necessarily the motive or inducement which 
determines our conduct. 

The principle of utility does not demand that wo shall 
always intend the general good, but that we shall never 
pursue our own peculiar good in a way inconsistent with 
that paramount object. 

The foregoing misconception is due partly to the con- 
fusion caused by the use of the terms ‘ good and had 
motives ; ’ for, properly speaking, no motive is either 
good or bad, and every motive may load to good or bad 
actions, though some (as, for example, benevolence and 
religion) are pre-eminently likely to lead to good, and 
others to bad. 

The total result is that — 

1. General utility considered as the measure or test 
diifcrs from general utility considered as a motive or 
inducement. 

2. Our conduct, if truly adjusted to the principle of 
utility, would conform to rules fashioned on that prin- 
ciple, or be fashioned on sentiments founded on those 
rules. 

But even then general utility would not, in most cases, 
be our motive or inducement to action or forbcai'ance. 

The second misconception stated. 

The second error consists in confounding the theory ; 
of general utility with that theory or hypothesis con- , 
ceming the origin of benevolence called the selfish 
system. 

The error is twofold. 1. In mistaJeing and distorting 
the hypothesis concerning the origin of benevolence. 
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called the selfish system, and, 2, in assuming that this is 
a necessary ingredient in the theory of utility. 

According to the first view, the existence of benevo- 
lence and sympathy is directly traceable to a self-re- 
garding or selfish motive, and according to the second, 
assuming that general utility is the proximate test of 
conduct, it is supposed that all the motives which deter- 
mine our conduct are self -regarding. ^ 

This theory of motives seems inadequate ; for mere 
regard for self would hardly perform the office of gene- 
ral benevolence. And further, without benevolence of 
sympathy as an inducement, the motives impelling us 
to promote the general good would be more defective 
than they arc. In any case it is clear that benevolence 
is one of the motives which determine our actions, 
though it is the . principle of utility which is the 
measure or test of conduct. 


LECTURE V. 

We now resume the consideration of tlie four classes 
into which laws proper or otherwise may be dmded, 
distinguishing each class from the others. 

It will be remembered (see p. 3) that the various 
classes were to be treated in the following order ; 

A. The Laws of Ood. 

B. Positive Morality. 

C. Laws figuratively so called. 

D. Positive Laws, the appropriate subject 

matter of Jurisprudence. 

The law of God has been treated of in the last three 
lectures : we now come to the second division, Positive 
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Morality. We proceed to examine the distinguishing 
marks of (1) those moral rules which are laws pro- 
perly so called. 

(2.) Of those positive mornl rules which are 
called laws by an analogical extension of the terci, 
and (3) of the laws which are so styled by metaphor, 
but before doing so, we must explain certain terms 
wliich constantly occur. 

The term Law is applied to — 

1. Laws, properly so called, i.e. to objects which ^ 
have all the essentials of an imperative law or rule, and 
are said to resemble. 

2. Laws, improperly so called, i.e. to objects which 
are wanting in some of the essentials, but to which the 
term is extended either by — 

(a) Analogy, or by 
(/9) Metaphor. 

Explanation of the terms Resemblance, Analogy, 
and Metaphor. 

Resemblance in the wider sense includes every degree 
of likeness between objects. In the language of Logic, 
objects which have all the qualities composing the 
essence of the class Resemble. 

Analogy, in the original and proper sense of the word, 
expresses the relation betAveen two objects when one 
has some and the other all the properties of a class 
referred to : but in common parlance it marks the 
resemblance between natural objects which do not 
belong to the same species (or narrow division), 
but which do belong to the same genm (or larger 
division). 

Metaphor is the transference, on the grounds of ana- 
logy, real or snpposed, of a term from its primitive 
signification to objects to which it is applied in a 
secondary sense. 


0 
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We now see that we can clearly distinguish Laws 
(improperly so called) into those so styled by Analogy 
and those so styled by Metaphor. 

Laws proper (with such improper laws as are closely 
analogous to the proper) can be distributed under three 
heads : — 


cLi so . 

^ OJ w 



1. The Laws of Ood. 

2. Positive Laws. 

8. (n) Laws set by men to men» but not in^ 
pursuance of legal rights nor as | 
political superiors. 

(/3) Laws which are merely opinions 
held by men with regard to human 
conduct. J 


It thus appears that there are two classes of human 
Laws : — 

^ f 1. Laws (properly so called) set by men as 
^ I political superiors, or in pursuance of legal rights. 

r 2. Laws (properly so called) set by men to 
^ men, but not in pursuance of legal rights nor as 
^ political superiors ; and 

3 Laws (improperly so called) which are merely 
opinions held by men. 


To the first of these classes the name Law is applied, 
to the second Morality. To distinguish both from the 
Law of God we apply the term Positive, meaning that 
these Laws exist by human position. 

The science of Jurisprudence is concerned with 
positive Laws — Laws as they are. 

[There is no science that treats positive Morality in the same way 
as jurisprudence treats positive Law. 

The science of Ethics, or Deontology, affects to expound Law and 
Morals as they ought to be.] 
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B. Positive Morality. 

We now proceed to analyse Positive Morality. 

From the previous definition of a law it follows that 
evQiy Law, properly so called, has a de tjBrminate author. 
Laws of God have been shown to bo Laws properly 
so called. 

Positive Laws (or laws strictly so called) are cither 
set by supreme political superiors, by subordinate j)oli- 
tical superiors, or by subjects in pursuance of legal rights. 
They therefore fiow from a determinate source, and are 
laws properly so called. 

Positive Moral rules which are laws properly so 
called, inasmuch as they are not set by men as 'political 
superiors, nor by private persons in pursuance of legal 
rights, and thus are not commands, direct or otherwise, 
of the sovereign, are not positive ]aws,»though being im- 
perative and proceeding from determinate individuals, 
they aro laws properly so called. 

It will appear from the above distinctions and the 
following tabular statement, that positive moral rules 
which are laws properly so called are of three kinds ; — 

1. Those which are set by men living in a stath 
of nature. 

2. Those set by sovereigns, but not by sovereigns 
as political superiors. 

3. Those set by sul]jects as private persons, not 
in pursuance of legal rights. 


c2 
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L/itts proporlj so CJillfd. 


(‘stablished by men nut Some established 

subjects, or not in a state of by subjects, 

subjection to a sovereign. 1 

I 


Those cstablishf^d 
by men in a state of 
nature. 


( 1 ) 

(Pos. Morality ) 


Those set by sovereign, 
ljut net in capacity of 
political superior. 

( 2 ) 

(Fob. Morality.) 


By subjects as 
subordinate political 
superiors. 

(Pos. law.) 


By subjects as 
private persons. 


Not established by 
sovereign authority. 
(3) 

(Pos. Morality.) 


Those set in pursnance 
of legal rights rc.siding 
in the suljcct autljors. 

(PoB. Law.) 


Positive moral rules, which are laws improperly so 
called, are laws set or imposed by public opinion : they arts 
set by an indeterminate body or uncertain aggregate 
of persons, who do not command, either expressly or 
tacitly. 

Oroands of Analogy between Law and Morality, 

Positive moral rules, Tvhich are laws improperly so 
called, are closely analogous talaws properly so called ; for — 

1. There is in each case a body which wishes that con- 
duct of a certain kind shall bo forborne or pursued : in 
the case of a Law this is a determinate — in the case of a 
moral rule — an indeterminate body. 

2. The ohnoxiousness to evil on the part of the person 
obliged is the same in both cases. 
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3. The effect on the person obliged is similar in both 

cases. 

4. The conduct of the person obliged has a similar 
teiidoucy to uniformity in both cases. 

The distinction between determinate and indeter- 
minate bodies of persons as authors o5> Laws. 

Determinate bodies are of two kinds — 

1. Either they consist of persons determined speci- 
fically, cjj. of the persons A, B, C, &c., each determined 
by his specific descri])Lion. 

2. Or of persons determined generically, i.e, of persons 
b(‘loTigin^ to the determinate body, by reason of their 
answering to a given generic description. 

EjcamplaA. -~T1jo tr, 'idin^ firm of B, and C is an instance of the 
first class. The Jlritisli J*arliainent - consisting of tlio Queen or 
King, or whoever may fill that position, J^eers and rtpresentatives 
of the (.‘onninais. wlio are entitled to sit and vote by reason of 
answering to tliose generic tlesignations — Is an example of the 
second class. 

In indeterminate bodies, aU_ih& persons who compose 
it are not determined and assignable. Not every person is 
capable of being indicated. An indeterminate body consists 
of some of the persons who belong to another and larger 
aggregate, but of how many of those persons, and which in 
l)artieular, is not and cannot be known completely. 

An indeterminate body may either consist of an un- 
certain portion of a certain body or class, or an uncertain 
portion of an uncertain body or class. 

For example. — A law set by the general opinion of a club is 
one held by an uncertain portion of a certain or determinate body. 

A law set by the general opinion of gt-utlemeu is one set by an 
indotonninato portion of an uncertain or indeterminate body. 

A determinate body of persons is capable of corporate con- 
duct, whether it consists of persons determined or defined by 
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a specific or generic character, since every person who 
belongs to it can be determined and indicated. 

An indeterminate body is inc^able of corporate con- 
duct, as the several persons of whom it consists caiiiiot^bc 
known and indicated completely and correctly. 

To resume : we have seen that laws properly so called, 
together with such improper laws as are closely analogous 
to the proper, are of three capital classes : 

1. The Law of God. 

2. Positive Law. 

3. Positive Morality. Consisting of — 

(a) Positive moral rules which are express or 
tacit commands, and are therefore laws j)ro- 
perly so called. 

(ft) Those laws (inijyroperly so called) which are 
set by opinion. 

The sanctions and duties imposed by the Law of God 
may be termed religious. Those of positive law — legal 
or political. Those of positive morality-moral. 

The three main classes of law above mentioned some- 
times coincide. 

As when acts enjoined or forbidden by a law of 
one class are also enjoined or forbidden by those of the 
others respectively. 

Example . — Tims murder is forbidJon by positive law, by 
positive morality, and by the law of God. 

They sometimes do hwi eoincide — 

As when acts enjoined or forbidden by a law of the 
one class are not enjoined or not forbidden by any law 
of one of the other classes. 

Ecample . — Smuggling is forbidden by positive law, but is 
not visited with the censure of the musses. 

They sometimes conflict — 

As when acts which are forbidden or enjoined by a 
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law of the one class, are eiyoined or forbidden by some 
law of one of the other classes. 

Example . — In most nations of Europe, the practice of duel- 
ling is forbidden by positive law, but approved by geneiial 
opinion. 

[Legislators should consider, before legislating, whether the sanction 
of positive law is needed to suppress practices against which the 
other sanctions operate.] 

[Tlie frequent coincidence of positive law with positive morality and 
divine law has given rise to a misconception of the origin of positive 
law. Where positive law has boon fashioned on positive morality, it is 
imputed to the author of the model, and not to the creator of the copy. 

Eor example . — Customary laws are positive laws framed upon pre-i 
existing custiims, and become positive laws when clothed with legal\ 
(•aiic.tioiis. Put l)f3cause these customs wore generally observed by the ^ 
governed before their being clothed with legal sanctions, it is held 
by some that they exist as positive law by their adoption by the 
governed. 

A further example : — 

That portion of positive law which is parcel of the law of Nature 
is often 8U})poso(l to emanate from a Divine source, which is to confound 
positive law with the model whereon it is fashioned.] 

Two Misconceptions leading to Confusion. 

1 . Concision of Positive Law with the science of Legis- 
lation and Positive Morality with Deontology. 

A law which exists is a law, whether we approve of 
it or not. 

Bat Ttlaclcstone asserting that — 

‘ the laws of men arc of no validity if contrary to the laws 
of God; 

seems to forget this fundamental fact. Laws which are 
most opposed to the Laws of God are constantly en- 
forced by judicial tribunals. 

Blackstone*s probable meaning was, that where the 
La w of God and positive Law conflict, we should obey . 
the former ; which is only reason able- 

Again, Blackstone argues that a master cannot have 
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a right to the labour of his slave. But iu almost every 
age and almost every nation that veiy right has been 
given by positive Jjaw, and has: been in many cases 
backed by the positive Morality of the dominant classes. 

Again, Pahi/s definition of civil liberty, — 

‘ The not being restrained by any law but that which 
conduces in a greater measure to the public welfare,' seems 
to bo open to the same objection, ospeciahy as lie dis- 
tinguishes civil from natural liberty, which is the not 
being restrained at all. 

If civil as opposed to natural liberty means anything, 
it is nothing less than liberty given and protected by 
Law, which ' right. 

Paley’s definition can only apply to civil liberty or 
right, as it would be if it conformed to the standard of 
utility. 

Again, in International Law, Grotius, Puffendorf, and 
others, have confounded International Morality us it is 
with International Morality as it ought to be. Von 
Martens is the first writer who has avoided that con- 
fusion. 

Second Misconception leading to Confusion. 

2. The confusion of Positive Law with Positive 
Morality, and both with Legislation and Deontology. 

As, for example, at the commencement of the Digest 
in the passage — 

‘ Jurisprudentia est divinarum atque humanarum rerum 
notitia, justi atque injusti scientia.* 

This definition embraces not only Ijaw but positive 
Morality, and even the test to which these are to be 
referred, as the province of Jurisprudence. 

Again, Lord Mansfield, by ruling that a moral con- 
sideration was sufficient to support a contract, means, 
in other words, that the judge is to enforce Morality, 
and thus to assume the functions of the legislator. 
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C. Laws Metaphorical or Fi^^urative. 

The distinguishing mark of this class of Laws is that 
they have no property or character of any sort which can 
be likened to a sanction or duty ; and, therefore, every 
metaphorical law wants that point of resemblance which 
mainly constitutes the Analogy between a law proper and 
a law set by opinion. 

The ground of tlie analogy between these law^s and 
laws proper consists in that iinirormity of conduct which 
is one of the ordinary consequences of a law proper. 

As (1) tlie phenomena of the irrational w^orld follow 
in uniform series resembling the uniformity of conduct 
produced by imperative law, and (2) that uniformity is 
designed by a rational and intelligent author. 

Confusion of Laws Metaphorical with Law Proper. 

By Ulpian, in the passage at the beginning of the 
i’andects : — 

‘ Jms natwrale est quod natnra cminia animalia docuit 

jus gentium est quo gentos Itumanoe utuntur,^ ^c. 

He first confounds the instincts of animals with laws, 
and, secondly, 

He confounds laws with certain motives which are the 
ultimate causes of laws. 

By Montesquieu. In the Spirit of Laws he says : — 

‘ Laws in the widest sense of the term are the necessary 
relations derived from the nature of things. The Deity has 
His laws, the material world has its laws, men have iheir 
laws' 

The various kinds of Law are here entirely confounded. 
By Bentham. — A somewhat similar error is made by 
Bentham, who adds to the three classes of sanctions already 
discussed a fourth, physical sanctions, or evils brought 
upon the sufieriug party by an act or omission of his own ; 
they affect the wills or desires of the parties liable to them 
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in the same way as sanctions properly so called affect the 
wills of the obliged. 

But the application of the term ^ sanction ’ to these 
evils seems uiiadvisable, because they are not suffered as 
consequences of non-compliance with the desires of intelli- 
gent, rational beings ; and secondly, because the term 
‘ sanction * commodiously expresses those evils which 
enforce compliance with Laws imperative and proper, or 
with the closely analogous Laws set by opinion. 

This advantage would be lost if the term * sanction ’ 
were extended to any evil that a man might bring on him 
by his own conduct. 

[N.B. — Doclsiratory laws and laws repealing laws ouffht in 
strictness to bo classed witli laws metaphorical and 
tive, and laws of iniperfoct obligation 'with positive Morality. 
But these three classes are so closely connected with positive 
la'w, that it is advisable to treat, thorn therewith.] 


LECTURE VI. 

D. Positive Laws. 

Every Positive Law is set by a sovereign person or by 
a sovereign body of persons to a member or members 
of that independent political society wherein that person 
or body is sovereign or supreme. 

We shall therefore have to analyse the expressions 
sovereignty, the cori’elative expression subjection, and the 
inseparably connected expression independent j)olilical 
society, in order to distinguish positive Laws from the 
various related objects above described. 

Sovereignty and independent political society are 
known by the following marks or signs : — 

1. The BULK of the given society must be in a habit 
of obedience to a DZTEBHiirATE and common supebiob. 
and 



Positive Marks. 


rOSITIVB LAWS. 


27 


2. That superior one. or number must NOT be in a 
habit of obedience to a DETEBHiNATE human supeiior. 

[The relation of subjection to sovereigntj. 

The position of tho other members towards the determinate superior 
is a state of subjection or state of dependence, and tho mutual rela- 
tion betw'een the superior and. them is called sovereignty and sub- 
jection. The part truly independent in an independent political society 
is only the sovereign one or number.] 

The distinguishing marks, must unite in order that a 
given society may form a society political and independent. 

1. The bulk of its members must be in a HifsiT of 
obedience to a determinate and common superior. 

flrample. — When the Allied armies occupied h'rance in 
1815, tlie occafiional commands of the Allied sovereigns wore 
obeyed by the French Government, and therefore by tlio 
French people. But those compliances did nc't amount 
to a habit of obedieruje, therefore the Allied sovereigns were 
not sovereign in Franco, and the French Govornmont and its 
subjects accordingly wcro an indopendont political society. 

2. The OENEBALITT or BULK of the members must 
render this habitual obe^ence to a determinate and 
common superior. 

Kxuviple. — In cjiao a given society is split into two parts, 
in each of which the majority of members obey their respective 
superiors, then the given society is split up into two indepen. 
dent political societies. 

3. The habitual obedience rendered by the gene- 
rality or bulk of the members must be to a deteb- 
MiNATE superior. 

For it is clear from previous arguments that no 
indcterniiaato party can be capable of corporate con- 
duct, either in commanding or in receiving obedience 
and submission. ^ 

[These positive marks uniting constitute a given society 
a society political ; to make it a society political and inde- 
pendent the fourth essential or negative ^oark must be 
conjoined.] 
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4. In order that the given society may be an 
INDEPENDENT political society, the certain superior 
must NOT be habitually obedient to a determinate 
human superior. 

[The superior may he habitually aiFectecl by so-call(!(l la^ws 
of opinion, or he may render occasional obediciieo to com- 
mamls of delermiuati* parties.] 

Exiwiple . — A viceroy, who habitually obeys the author r>f 
Ins delegated powers, constitutes, together with the ])coplo 
who habitually obey him, a society political but subordinate. 

A Natural Society, or society in a state of nature, con- 
lisls of persona who are connected by mutual intercourse, 
/but are not members of any society political : all live in tlnat 
{negative state called a state of independence. 




[When it is said that independent political boeieties live, in 
respect of one another, in a state of nature, it is meant that 
there i.s the same relation betwc'cn inde£)endent political 
societies, considered a.s entire communities, as there is betwein 
the memhers of natural society. 

The rules governing the conduct of these societies towards 
one another are Laws set hy public opinion ; and though tlu‘y 
receive the name of International Law, would more appro- 
priately bo designated * Positive International Morality.’] 


A Society political, but subordinate, is merely a l.uab 
or member of a society political and in dependent. All tlio 
persons who compose it (including its head) are in a state 
of subjection to one and the same sovereign. 

A Society not political, but forming part of a Society 
political and independent, may be exemplified by a society 
of parents and children living in a state of subjection. 


Independent Political Society. 

The definition of this term cannot bo rendered in terms 
of precise import, and is therefore a fallible guide in specific 
cases. It would hardly tell us how to determine of every 
independent society, whether it were political or natural, or 



INDErENDENT POLITICAL SOCIETY. 


29 


of every political society, whether it were indapentlent or 
subordinate, 

Tliis difficulty is owing to the want of precision attach- 
ing to the terms employed in this definition of Independent 
I'olitical Society, whicli is distinguished by a — 

Positive Maes, viz. that the generality or bulk 
of its members must be in a habit of obedience to 
a certain and common superior ; aiid a — 

Negative Mabk, viz. that the certain and common 
superior must NOT be HABITUALLY obedient to a cer- 
tain person or body. 

The difficulty is to assign their exact values to the terms 
* hulk' ‘ habit,' and ‘ habitiudhj' 

The Positive Marks illustrated 
1. What number constitutes the bulk or generality 
of a given society, and what constitutes * habit 

For ra'gnqde . — In Kngland tho numbers yielding habitual obedi- 
ence are largo enough to enable us to call them the * bulk ’ of the 
nation. In Mio case of the hunting and fishing tribes of Now Hol- 
land, tho numl)ors arc clearly insufficient to satisfy tho condition. 

But in cases like the state of England during and after the Great 
Bobcllion. At Ihe height of tho stmggle England was plainly 
broken up into two (perhaps) political and (certainly) independent 
societies. Afier tho conflict was over, at what precise time could it 
have been said that the hulk of the nation were habilualiy oledient 
to the body wliich aflected .sovereignty ? 

The Negative Mark illustrated. 

Given a determinate and common superior and a 
habit of obedience on the part of the subjeefs, what 
constitutes freedom from a habit of obedience to a de- 
terminate body on the part of the sovereign ? 

For example. — Previously to the war of 1866 the smaller 
German Suites may bo said to have been independent, not being 
in a habit of obedience to any definite and certain superior. 
After tho war of 1870-71 the same States can hardly be said to 
be independent. 
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At what precise date did the habit of obedience to the 
supreme Federal Government begin ? 

An Independent Society to be called political and indc- 
Ipendent must not fall short of a number which may bo 
Icalled considerable. 

It would be ridiculous, for instance, to apply to a single 
family tho term ‘ independent political society,* though it 
might have all the marks required by the definition. 

Montesquieu says, ‘ La puisiinnce politique com pr end 
necessairement V union de phisieurs families' 

Tho lowest possible numbers wliich will satisfy this 
condition of size cannot precisely bo determined. Taking 
the example of the ancient Grison confederacy, we may 
assume that some societies may he termed politi(!al if they 
only comprise a few hundred members. 

Societies below the limit of numbers which would 
enable them to be styled Independent Political societies 
generally are esteemed natural societies. 

Definitions of Sovereignty and Independent Political 
Society, by various great Writers. 

1. Bentham. — 

Ho thus defines Political Society : ‘ When a number of 
persons, whom we may style subjects, are supposed to be 
in the habit of paying obedience to a person or an 
assemblage of persons of a known and certain description 
(whom we may call governor or governors), such persons 
^together (subjects and governors) are said to be in a' 
state of political society.’ 

He also requires that tho society should he capable of 
indefinite duration. 

Austin’s Criticism on Bentham’s Definition. 

It is defective as a definition of Independent Poli- 
tical Society, for it excludes the Negative Mark, i,e, that 
the sovereign must not be in a habit of obedience 
to any other superior ; and — 
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Secondly, it is not a f^ood definition of Political 
Society in general, for to distinguish Political Societies 
jfrom Societies not Political we must first determine 
,'tbe nature of Societies political and independent, for 
I Political Societies which aro not independent are con- 
/stituent portions of Political Societies which are. 

2. Elobbes. — He postulates that the given society is not 
political and independent, unless it can by its own unaided 
strength maintain its independence. 

Austin’s answer to this is that it can hardly be said of 
any political society. 

3. Grotiiis. — Ho defines Sovereignty thus — 

‘ Summa poteatas civilis ilia dicitur cujus actus alterius 
jiiri non suhsunt, Ha ut alterius voluntatis huiruince arhitrio 
irriti possint reddL Alterius cum dico, ipsum excludo, qui 
summa potestate utitur, cui voluntatem mutare liceV 
Austin’s criticism on this definitioK : — 

The definition supposes pei*feot or complete indepen- 
dence to be of tho essence of sovereign power. But every 
government renders occasional obedience to commands of 
other governments, and also to those sentiments which are 
called international law, as well as to the opinions of its own 
subjects. 

Not to be in the habit of obedience is all the indepen- 
dence a government can enjoy. 

4. Von Martens (of Gottingen) — 

He defines a sovereign government as ono^ivKich ottghi not 
to receive commands from any external or foreign government,^ 

Austin’s criticisms 

1. This definition would also apply to subordinate 
political societies. 

2. Whether a government be supreme or not is a 
question of fact. A government reduced to sub- 
jection is actually a subordinate government, though it 
ought to be sovereign or independent. 



32 


ANALYSIS OF AUSTIN’S JURISPRUDENCE. 


3. It is in accordance with the principles of inter- 
national morality (both as it exists and as it would be 
if fashioned on utility) that no independent government 
should bo fi-ee from the control of its fellows. 

4. There is no allusion in this definition to the 
positive character of sovereignty. 

SOVEREIGNTY. 

Considered with regard to — 

1. Its forms 

2. Its limits 

3. Its origin. 

I. Forma of Sovereignty. 

An Independent Political Society is divisible into two 
portions, the sovereign and the subject portions ; it being 
impossible that sovereignty should reside in all the mem- 
bers of the society, unless every member of it were adnlt 
and of sound mind. When the sovereign portion consists 
of a single member the supremo government is pro- 
perly a monarchif. 

[Jt has boon argued that there arc ne nionarcliicK properly so 
railed, becau.se in every so-called monarchy there is a certain class 
or number to whose opinion the sovereign habitually defers ; foi 
instance, the standing army in the case f)f the Homan JCmperors. 
and formerly in the Turkish Kmpire, the corps of Janizaries. 
This objection, though plausible, ic erroneoii.s, f or that habitua.l 
ind^ejmlence, which is oiioof the essentials of sovcr ignty, is 
habitual independence of laws imperative and prcj)er, and not 
of those laws which opinion imposes.] 

When the supreme portion consists of a number of 
members the government may be called an aristocracy. 

(Fundamental difiererenco between monarchies 
and aristocracies. 

In a monarchy (or government of one) the sovereign 
portion of the community is purely sovereign. 

In an aristocracy (or government of a number) the 
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sovereign portion is sovereign as viewed from one 
aspect, i.e. considered collectively or in its corporate 
capacity. But considered individually the various 
members of the sovereign number are subject to 
the supreme body of which they are the component 
parts.) 

Aristocracies (in the generic sense) are divisible 
into throe classes according to the proportion of the sove- 
reign number to that of the entire community. If it be 
extremely small, the supreme government is called an 
oligarchy. 

If this proportion be small but not extremely small — 
an aristocracy (in the sj^ccific sense). 

If the proportion be large the supreme government is 
called a popular government or democracy. 

Distinctions are also made between aristocracies founded 
on differences between the modes wherein the sovereign 
number may share the^ sovereign powers. The infinite 
forms which aristocracies may take have not been distin- 
guished systematically, but some have been marked off 
broadly from the rest under the name of Limited Mon- 
archies. 

In limited monarchies there is one person who possesses 
a greater share than any other of the sovereign powers, 
but he is not a monarch in the proper acceptation of the 
terra, but only one of a sovereign number. 

[Tho phrase limited monarchy implies n contradiction in 
terms, for a monarch (so called properly) is supremo, and his 
power is incapable of legal limitation.] 

We now discuss four closely connected topics. 

1. The exercise of sovereign powers by a monarch or 
sovereign body through political subordinates or delegates 
representing their sovereign author. 

The delegation of sovei'oign powers is necessary, 
usually in tho case of monarchical, aristocratical (properly 

D 
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BO called), and oligarchical governments, and almost univer- 
sally in the case of popular governments, as the work of 
government is more than can be done without the assis- 
tance of ministers. 

This delegation of sovereign powers may take place in 
two ways : — 

1. Subject to a trust or trusts. 

2. Absolutely or unconditionally. 

In this latter case the representative body, during the 
period for which it is elected and appointed, is invested 
entirely with the sovereign character of the electoral. 

For example . — The commons delegate their powers to the 
members of the House of Commons, apparently in the first of 
the above modes, so much so that it has been held by some that 
the Commons’ House might concur wit h the Peers and the King to 
prolong its own existence beyond the time for which its power 
was delegated to it. 

1. The trust, however, is taeij^^rathor than express, and on 
account of its vagueness and generality its nature has been mis 
understood. 

2. It is enforced by moral sanctions only. 

2. The distinction of sovereign powers into Legislative and 
Executive. 

According to Blackstone, the legislative sovereign 
powers and executive can be distinguished with precision. 

He says that the former reside (in the case of England) 
in the Parliament (i.e. King, Lords, and Commons), and 
the latter in the King only. 

Bpt it appears from the following considerations that 
tho legislative and executive powers cannot be so distin- 
guished. 

1. The power of making laws subsidiary to the exe- 
cution of other laws, is seldom confined to either of what 
are called the administrative and legislative branches 
respectively. 

2. In almost eveiy society judkied powers, commonly 
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esteemed executive, are exercised directly by the su prem e 
legislature. 

For Example. — (a) The Decrota or judgments of the Roman 
Emperors. 

(iB) The Appellate jurisdiction of the House of Lords. 

3. The sovereign, administering the law through the 
courts of justice is the author of judge-made law. 

Probably the only precise division of sovereign powers 
is into supreme and subordinate, the latter consisting of 
tljose which are delegated to political subordinates, or to 
persons who are immediate participants in the supreme 
power. 

3. Half-Sovereign States. 

According to writers on International Law, a half- 
sovereign state has most of the political and sovereign 
})owors of a supreme government (especially -with regard to 
powers of making war and peace), but another govern- 
ment has political power over it. 

But— 

1. If the powers of the one government are ex- 
ercised hab itually at the pleasure of the other, the com- 
plying state is wholly subject. 

Fur example . — The so-called independent Princes of India, who 
habitually obey the commands of the British Resident. 

Or 2. In many cases the seemingly half-sovereign 
state is really perfectly independent. 

For example . — Frederick the Great of Prussia was deemed 
half sovereign, in respect of his connection with the German 
Empire. But ho was iu the habit of thrashing its armies, and 
not obeying its commands. 

3. In all other cases it will be found that the so- 
called half-sovereign state is in^ ita own community 
jointly sovereign with the other, and* is therefore a con- 
stituent member of a government supremo and inde- 
pendent. 
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For Example . — Tho Colonial depondouoics of England whit li 
possess independent legislatures. 

4. Supreme federal governments and permanent con- 
federacies of supreme governments. 

Supreme federal governments, called by some writers 
composite states, are no exception to the rule that in every 
independent political society tho sovereign is either one 
individual or one body of individuals. 

The sovereignty of each of tlio united societies in a 
supreme federal government, and also of the larger society 
arising from the union of all, resides in the aggregate body of tlic 
united governments. From this aggregate body the powers 
both of tho general government and of the constituent 
societies are derived. 

For — 

(1.) If tho general government were supremo, the 
several governments would bo subordinate. 

(2.) And if the several governments were severally 
sovereign, they would not be members of a (so-called) 
composite state, but would be a system of confederated 
states. 

The United States of America furnish an example of a supreme 
federal goverument. 

A system of confederated states must be distinguished 
from a compfosite state or supreme federal government. 

In a system of confederated states, each of the several 
societies is an independent political society, and each of 
their several governments is properly sovereign or su- 
preme. 

[In oomposite states the united societies are severally sub- 
ject to one sovereign body.] 

The terms of the federal compact framed by tho 
of the several governments are not, in tho case of 
a system of confederated states, enforced in the various 
societies by j^ie authority of the aggregate body, but by 
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the authority of the individual states. A system of con- 
federated states is in fact hardly distinguishable from a 
number of independent goveriunents connected by a per- 
manent alliance. 

Example. — TYiq German Bund or Confederation, 

- II. Limits of Sovereignty. 

Tt follows from the definition of a positive law as one 
* which is set directly or circuitously by a monarch or sove- 
reign body to a member or members of the independent 
political society, wherein that person or body is sovereign 
or supreme * — that the power of a monarch or of a sovereign 
11 n III her in its collegiate capacity is incapable of legal 
limitation. 

For if the society is subject to a person or body not 
freed from legal restraints, that person must be subject 
to another, and so on through the series till a true 
sovereign is reached. 

The position holds good that sovereignty is incapable 
of legal limitation, althongli sovereigns have attempted to 
oblige their successors. 

Tlie autlior of a law of this kind or any of his sovereign 
successors may abrogate the law at his pleasure, and if it 
be not abrogated the sovereign is not constrained to observe 
it by any legal sanction, for if ho were he would not be 
a sovereign. 

A law of this kind would to the sovereign author be 
nothing more than a metaphorical law — a prmcijplo assumed 
for the guidance of his own conduct — and to his successors 
it only amounts to a rule of Positive Morality. 

Kvamphs . — The Homan people made a solemn resolution never 
to pass what may be called a Bill of Pains and Penalties. 

Though it was in the form of a law, still it was merely an 
et hical m axim commended by the sovereign people to their 
successors in the sovereignty. 

Again, by the Act of Union between Eng^j^ and Scotland, 
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it is declared that the preservation of the Church of Englwd 
and of the Kirk of Scotland is a fundaraontal condition of the 
Union. Assuming that Parliament is sovereign in England and 
Scotland, it would be alisurd to saiy that a Parliamentary aboli- 
tion of either or both these Churches W'ere an illegal ‘act, 
though it would bo an immoral Act if it violated the Positive 
Morality obtaining on the subject among the two nations, and 
ajsih if it conflicted with the Law of God either as revealed, or 
as commended by general Utility. 

Though the conduct of the sovereign cannot be con- 
trolled by Positive Law, it may be influenced by Positive 
Morality. In this connection, the epithet TTnconstitutional 
as opposed to Illegal may be applied to the conduct of a 
sovereign. 

It is used in two senses : — 

1. With a general and vague meaning. 

It is applied to an act inconsistent with some given 
principle or maxim which has been expressly adopted or 
habitually observed by the supreme government, and 

1. s viewed with approbation by the bulk of the com- 
munity. 

2. With a more special meaning. 

It is applied to conduct which conflicts with Consti- 
tutional Law, understanding by that expression the 
Positive Morality or the compound of Positive Law and 
Morality which determines the character of the person 
or persons in whom for the time being the sovereignty 
shall reside, and which, in the case of an aristocracy or 
government of a number, determines the modes wherein 
the sovereign powers shall be shared by the constituent 
members of the sovereign body. 

Examples . — An Act of Attainder passed by the British Par- 
liament might be said to be unconstitutional in the vague or 
general sense of the word. 

As an instance of the second meaning — 

An Act of the British Parliament vesting the sovereignty 
in the Upper or Lower House solely might properly be called 
an unconstitutional law. It would be absurd to cull it an 
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illegal one, for the Parliament, being sovereign, exclusively sets# 
us the measure of legal justice and injustice. 

[Hobbes’ affirmation that * No law can he unjust ’ has 
been termed an immoral and pernicious paradox, through 
a misconception of the real meaning of the expression. 
If put in the form — 

‘ No Positi ve L aw can be legal ^ un just.* it at once 
appears to be neither pernicious nor a paradox. 

^Jubst ' and ^justice * are terms of varying.impQrt, and 
imply a reference to some s]^ndard assumed by the 
speaker. If Positive Law bo taken as a standard, it is 
clear that a Positive Law cannot be unjust, for it is equi- 
valent to saying that it is unequal to itself when used 
as a measure. 

When law and justice are opposed, the latter term 
generally denotes conformity to the ultimate measure 
or test, namely the Law of God. In this meaning 
justice is nearly equivalent to General Utility.] 

When it is said that the sovereign is incapable of 
legal limitation, the sovereign number in its corporate 
ca2)acity is always meant. Considered severally, the mem- 
bers of a sovereign body are in a state of subjection to that 
body, and are bound legally by the laws of which the sove- 
reign body is author. 

In practice, however (though the several members of 
the sovereign body can be legally bound), they are com- 
monly free from legal or political restraints. 

For example . — The Kiug us a limb of the Parliament cazmot 
commit a legal injury. But this unanimity is not necessary or 
inevitable, and can be conceived as absent. 

If a member considered severally, but considered as 
a member of the sovereign body, be wholly or partially free 
from legal or political obligation, still unconstitutional 
exercise of this legally unlimited power is restrained in 
two ways. 
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1. By tlic Positive Morality current in the com- 
munity. 

2. By inability to issue a command not consistent 
with the individaars share in the sovereignty. 

And further, if such command were issued the persons 
commissioned to execute it would be amenable to Posi- 
tive Law. 

Apparent exception to the rule that individuals com. 
posing the Sovereign Number are subject to the Supreme 
Body. 

The case of a Limited Monarchy, where the so-called 
limited monarch is exempted from political duty. 

The answers to this are 

1. That tlie so-called monarch is not incaiyahlc of 
legal obligation. 

The sovereign is incapable of such limitation. 

2. If the so-called monarch transgress the consti- 
tutional limits of his authority, disobedience to his com- 
mands would not bo illegal, and his ministers would 
be legally amenable for their unconstitutional obedience 
to the sovereign. 

On the other hand, the subjects are bound to obey 
the commands of the true sovereign, and the ministers 
executing them are absolved from legal lifibility. 

3. The so-called monarch habitually obeys the laws 
set by the sovereign body of which he is a constituent 
member. 

The sovereign cannot habitually obey the commands 
of another determinate body. 

Political or Civil Liberty is the liberty from legal 
Obligation, which is left or granted by a sovereign govern- 
ment to any of its subjects ; and since the power of such a 
government is incapable of legal limitation, the govern- 
ment is legally free to abridge the political liberties of its 
subjects. 
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Every supreme government is pbee from legal re- 
straints, or, in other words, every supreme government 
is legally despotic. What is then the meaning of the 
distinction between free and despotic governments ? 

The probable meaning of the distinction is that a 
so-called ‘ free government * — one of a popular form — being 
more lik ely t o regard the weal of the whole community, is 
apt to leave or grant to its subjects m ore of tha t useful 
liberty,^ wMch . conduces to the common weal, than a 
government of one or a few, which may be styled ‘not 
free,’ despotic, or absolute. 

Tfie meaning of the distinction into free and despotic 
(Avhich in other words amounts to good and bad) govern- 
ments, cannot be that ‘ free * governments grant or leave 
more liberties to their subjects than despotic ones, for the 
excess of the liberties which the former leave maybe purely 
niiscliicvous. 

That sovereignty is incapable of legal limitation is 

asserted by writers of the most varied views. 

Sidney says - 

‘ That no society can exist without arbitrary jpowexs-. 
The difference between good and bad governments is not 
that the former have them anSthe latter not, hut that in the 
former these ;powcrs are placjsd beneficially for the governed, 

Hobbes says : — 

To the civil laws, or the laws which the Sovereign 
makes, t^e Sovereign is not subject, for if he were he would 
he subject to himself, which is impossible. 

Also, that the difference between the forms of common* 
ivealth consists not in a difference between their powers, 
hut in a difference between their aptitudes lo produc e the 
peace and security of the people, which is their end. 
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A Sovereign Government has no legal rights against 
its own Subjects. 

If a sovereign government had legal rights against its 
own subjects, those rights would be the creatures of Posi- 
tive Laws set to the community by a third party. 

For the idea of legal right presumes three several 
parties : — 

1. The party hearing the right 

2. The party burdened with the relative duty, 

3. The party imposing the right or duty hy means 
of a Positive Law. 

But a sovereign government may have Divine and 
•moral rights against its own subjects. 

For in the case of Divine rights there is the third neces- 
sary party imposing the right and the relative duty. 

Also, so far as the members of the community are bound 
to obey the Divine law by the opinion of the community 
at large, the sovereign has moral rights against his own 
subjects severally considered. 

Therefore, when we say that a supreme government 
has or has not a right to do a given act, we mean a right 
Divine or morale and signify — 

That we deem the act in question generally useful or 
pernicious, according to its agreement or disagreement with 
the law of God as measured by the standard of Utility. 

For example. — Tho argument in favour of England taxing 
the Colonies before the American War was, that wo had the 
right, i.e. tho legal right to do bo. 

Burke arguod that it was inexpedient to tax tho Colonies. 
In other words he asserted the principle that our right to tax 
them was founded on Divine law, to which e^edioncy (or 
utility) was our qnly guide. 
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The appearance of a sovereign government before a 
tribunal of its own is no argument in favour of the 
government having legal rights against its subjects, or 
lying under legal duties. 

A claim against the sovereign as defendant cannot be 
founded on Positive Law, for then the sovereign would be 
in a state of subjection. 

And the claim of the sovereign against a subject cannot 
be founded on Positive Law, for then the law must be set 
by a third person ; in other w'ords, the society would be 
subject to two sovereigns, which is contrary to the definition 
of sovereignty. 

The claims of sovereign against subject, and subject 
against sovereign, are treated {by the ‘indulgence or will 
of the sovereign) as if they were founded on Positive Law 
set by a third party. 

The object of a plaintiff's claim against a sovereign is 
begged as a grace or favour. So in our country procedure 
against the King takes the form of a ‘ Petition of Right,* 
even though in our constitution the King is not truly sove- 
reign, but only comjfietelj f ree m fact from legal duties. 

A sovereign government may have a legal right 
against the subjects of another governm ent, by virtue of a 
law of that government creating such right in favour 
of the first government. 

And this possession of right is not inconsistent with 
sovereignty. 

III. Origin of Sovereignty. 

Th e end for which a sovereign government ought to 
exist is thie greatest^ptpsslbl^ advancement of human 
happiness. 

To accomplish this it must commonly labour for the 
good of its own community. 
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For the good of tlio universal society formed by man- 
kind is the aggregate good of the particular societies into 
which mankind is divided. 

From this we can infer that in a perfectly enliglrtened 
society obedience to a government would be determined by 
a reference to Utility. 

But in actual societies which are not enlightened per- 
fectly habitual obedience is rendered — 

Partly from custo m ; 

’ Partly through opinmns and s^yment merely ; 

And partly through a perception of the utility of poli- 
tical government, which is the o^y cause of habitual 
obedience which is common to all nations. 

The statement that * every Government continues 
through the People’s consent’ examined. 

This is true in one sense, the permanence of every 
government dci3cnds upon the habitual obedience which it 
receives from the bulk of the community, who will or 
consent to obey. The expression may be put thus : — 

In every society, political and independent, the people 
arc determined by motives of their own to obey the govern- 
ment haWtually ; if they ceased to do so the government 
would cease to exist. 

But the expression also is used with another meaning, 
which amounts to this : — , 

That the bulk of every community approve of the estab- 
lished government, and pay it habitual obedience by reason 
of that approbation. 

This is manifestly incorrect, the habitual obedience 
being in most cases due to fear of probable evils which 
would follow resistance. 

Or again, the expression is used to mean — 

That if the bulk of a community dislike the established 
government it oroHX not to continue. 

If every society was perfectly enlightened, this would 
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very nearly approach the trath, bnt it is not so. An igno- 
rant people may love a bad government or hate a good one ; j 
but those mere likes or dislikes of ignorant people can only; 
be ail imperfect guide to the goodness or badness of 
governments. 

So, too, ‘ every Oovernment arises . through the consent 
of the governed' in this sense, that the submission of the 
people is a conseguence of motives^ or that they will their 
submission. 

The above expression is often taken to mean ‘ that the 
bulk of a natural society about to become a political, or 
the inchoate subjects of an inchoate political governmentr 
promise expressly or taoitly to obey the future sovereign. 

This proposition confounds co nsen t with promise^ and 
forms the basis of the theory of the original compact. 

Theory of the Original Covenant or Fundamental 
Civil Paetj^ ® 

In every Political Society the subjects are un der d uties 
to the sovereign one or body, PABTIT BELIGIOUS, PAETLT 
LEGAL, PABTLT MOBAL. 

[The sovereign government is under duties to its 
subjects, religious and moral, but not legal.] 

It would appear sufficient to assign as the origin 
(jf these duties the Divine Law (as indicated by the prin- 
ciple of Utility),* Positive Law, and Positive Morality. 

Beyond these, however, some writers refer to an original 
covenant as the basis of these duties — an original covenant 
which arises at the inception of a given political society. 
There are three stagesln the making of this pact : — 

1. The pactum unionis or resolution of the members 
to unite themselves into an independent political 
society for a certain dednite purpose. 

2. The pactum consiitutionis or pactum ordinationie, a 
determinatio n pf the constitution or stru^nxe of the 
sovereign political government. 



46 ANALYSIS OF AUSTIN’S JDKISPRUDENCE. 


3. The pactum suhjectionis^ or pron^isos mutually made 
by the sovereign and subjects, out of which the relation 
of sovereign and subject arises. 

The sovereign promises generally to govern accord- 
ing to the paramount end of the independent political 
society. The subjects make promise of due obedience. 

^ This pact binds the successors of the original parties 
religiously^ and in every society, political aud indepen- 
dent, the religious duties of the sovereign and subjects 
inter se can only be accounted for as arising from such 
an original covenant or fundamental pact as has been 
described. 

Objections to the Theory of an Original Covenant. 

I. For its professed object, namely, to account for the 
relative duties of sovereigns and subjects, the hypothesis 
in question is needless and inappropriate. 

1. It would hardly oblige legally, for cvery^cqnyention 
derives its efficacy from Positive Law; now, if tho sove- 
reign government were bound legally by the pact, the legal 
duty would be the creature of a Positive Law ; and this 
implies another sovereign government, and the original 
sovereign would be in a state of subjection contrary to 
hypothesis. 

And if the subjects were legally bound, the legal duty 
would proceed from the law set by their own sovereign and 
not from the pact. 

2. If the sovereign and subjects were bound religiously, 
the duties lying on the sovereign or subjects respectively 
would proceed from the Divine law, and not from the pact. 

Without an original covenant the sovereign and sub- 
jects are bound religiously to govern and be governed in 
spuh a way as to accomplish the end of the sqci^y. The 
original covenant, if consistent with that end, would be 
superfluous. 
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If inconsistent with it, it would not bind religionslj. 

3. If the sovereign and subjects were bound morally to 
observe the terms of the pact, the moral obligations thus 
incumbent would not be imposed on the sovereign or the 
subjects through or in consegusnce of the pact. 

The efficacy of the moral sentiments of the subjects in 
controlling the sovereign depends upon their uniformity of 
sentiment with regard to the proper subordinate ends of 
government, more than upon their uniformity of sentiment 
with regard to the absolute end of government. 

And if the subordinate ends are clearly conceived and 
definitely expressed, the government could hardly venture 
to offer resistance. 

But assuming this control of the subjects over the sove- 
reign by means of a uniformity of sentiment with regard to 
the subordinate ends of government; and assuming that 
the clearness with which those subordinate ends were speci- 
fied would impart an answering clearness to the conceptions 
of the successors of the subject-founders, that effect would 
not be wrought by the covenant as a covenant or pact, 
but by reason of its being a luminpus exposition of the sub- 
ordinate ends of government as conceived by the subject- 
founders. 

[There is one case in which an original covenant might 
generate or influence duties lying on the sovereign or subjects. 

If it was believed by the bulk of the subjects that the 
sovereign government was. bound to govern, to what they 
esteemed the absolute end of the government, because it had so 
promised, it is possible to believe that in this case the.sove- 
reign might be afraid of the anger of his subjects arising from a 
breach of his promise. But it wiU appear that where the cove- 
nant might engender any of these moral duties, it would 
probably bo pernicious. 

If an original covenant merely determined the absolute end 
of the sovereign political government it would be simply 

If it Bpecifted the subordinate ends of government it would 
be either useless or pernicious. 
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Useless, if the covenant of the founders did not affect the 
successors. 

' Pernicious in all probability if it did affect them. 

An extrinsic value would be set on the subordinate ends 
specified in the original compact, and the age during which the 
community was founded would probably bo less enlightened 
than any of the ages which would follow.] 

[The best moral security for beneficent government Would be 
the diffusion of the soundest jx^litical science, and the best reli- 
gious securities would arise from worthy opinions respecting 
the Deity and the duties he lays upon earthly sovereigns.] 

II. Second Objection to the hypothesis of an Original 
Covenant. 

It is a fiction, and the figment could have no existence 
in fact. 

For. every convention implies a promise proffered and 
accepted, and the main essentials of a convention are the 
signification by the promising party of his intention to keep 
liis promise, and by the promisee, that he expects the pro- 
mising party to fulfil his promise. 

Without the signification of the intention there would 
be no promise, and without the signification of the expecta- 
tion the j)romise would be a mere pol UcUgf tioa^'^ 

It is clear that in no actual society could all the 
members apprehend the object oE a sovereign’s promise, 
and therefore no convention could arise. 

It is also clear that in no actual society could all the 
members fulfil the requirements necessary to tlie hypo- 
thesis ; for all the members of the inchoate society w’ouldl 
have to be adult persons of sane mind and sound discretion. [ 

Historically, there is no evidence that the hypothesis 
has ever been realised. 

Even in the case of the Anglo-American States, which 
at first sight appear to support the hypothesis, the parties 
who determined the constitution were really sovereign 
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before the constitution was determined ; and besides that, 
they formed a very small portion of the community. 

In most Independent Political Societies we can say that 
the constitution has grown, Le. that the ethical maxims, 
derived from opinions current among the people and 
observed by the sovereign, .arise insensibly by course of 
time ; and it would have been impossible for the original 
government to promise to rule according to maxims which 
did not in its time exist. 

A tacit original covenant, as opposed to an express one, 
is open to as great objections; for the mtention^ which is of 
the very essence of convention, is equally needed in this 
case as in the other. 

III. Third objection to the hypothesis of an Original 
Gdvenant. 

The hypothesis seems to bo founded on one of two 
suppositions : — 

1. Where there is no convention there is no duty. 
In other words. Whoever is obliged is obliged through a 
promise given and accepted. And 

2. Every convention is necessarily followed by a duty. 

These two suppositions come to this, that — 

He who is bound has necessarily given a promise, and 

He who has given a promise is necessarily bound. 

And both these positions are obviously false. 

For — 

Duties are annexed to facts which are not pacts or 

conventions: and 

There are pacts or conventions whieh are not fol- 
lowed by duties. 

There are conventions, for instance, reprobated both by 
Morality and Positive Law. So that even if the sovereion and 
subject were parties to the original covenant, they would not 
of necessity bo bound by it. 

E 
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Distinction of Sovereign Governments into Governments 
DE JURE and Governments de facto. 

A Government de jure, and also de facto, is one 

deemed lawful and just, which also receives habitual 
obedience from the bulk or generality of its subjects. 

A Government de jure (and not be facto) is one 
which is deemed rightful and just, but no longer receives 
the habitual obedience of the bulk of the community. 

A Government de facto (and not de jure) is a 

government deemed unlawful and unjust, but which re- 
ceives the habitual obedience of the bulk of the community. 

According to Positive Law the distinction of sovereign 
governments into lawful and unlawful is a distinction 
without a meaning, for — 

A Government de jure is not and cannot be a lawful 
government by the positive law, which must be the creature 
of the Government de facto. 

Again, a Government de facto is neither lawful nor 
unlawful, for it cannot be so by a law of its own appoint- 
ment ; and it cannot, according to the hypothesis of its 
sovereignty, be so according to the positive law of another 
community. 

In respect of Positive Morality, the distinction, how- 
ever, has a meaning. 

A Government de facto may be lawful or unlawful — 

(1.) In respect of the Positive Morality of the com- 
munity, according as it is viewed with approbation or 
disapprobation by the bulk of the community ; 

(2.) And it may be lawful or unlawful in respect of 
Positive International Morality (though this looks mainly 
at possession as the test of lawfulness) ; 

(3.) And it may also be lawful or unlawful, judged by 
the Law of God as known through the principle of Utility. 

According to the Divine Law a government is lawful 
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if tho general weal requires its continuance, unlawful if 
otherwise. 

Completion of the definition of iPositivo Law. 

The definition above given is : — 

‘ Every Positive Law (or every laiv simply and strictly so 
called) is set directly or circuitously hy a sovereign individual 
or body to a member or members of the Independent Political 
Society wherein its author is snprems,* 

But this definition does not include cases of the positive 
law of a community, binding persuns^ not members of that 
community^ which it manifestly may do under certain con-^ 
clitions, provided that the imposition of the legal duty 
consists with the sovereignty of tho government of which 
the person is properly a subject. 

In other words, a person amenable to a legal sanction is 
so far a subject of the author of tho law to which the 
sanction is affixed. 

[For example. — A person living within the territory of a 
foreign nation is bound by the Positive Law to a certain extent, 
and is amonablo to its sanctions; and this is consistent with 
tho sovereignty of his own government.] 

[By what marks are we to distinguisli tho members of a given 
society from persons who aro not its members ? 

There are various modes — by birth, residence, naturalisa- 
tion, &c. 

But it is only in relation to any particular society that the 
questions can be completely resolved.] 

Eestrictions of the statement that a Sovereign cannot 
be bound Legally. See p. S7. 

As being sovereign in its own community, the Sovereign y 
Government canAot be bound legally, but as being a subject 
of a Foreign Supreme Government (either generally or for 
certain limiteTpurposes) , which it can bo if it only habi- 
tually obeys laws laid upon it as a subject of the foreign 
community, it can be so bound. 

[For example . — ^The Cantonal Government of Berne once had 

E 2 
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znonoy in tho English funds, and might have been permitted 
to hold land in England also ; if so, it would have been liable 
to all the duties wherewith land is saddled in England.] 

Bestrictious of the statement that a Sovereign cannot 
have Legal Bights against his own Subjects. 

Against a subject of its own as being partially or gene- 
rally a subject of a foreign government, a Sovereign 
Government may have legal rights. 

For example , — As ogainst a Eussian merchant domiciled in 
England tlie Eussian Emperor may have a right to recover in tho 
English courts money due under a contract. lie bears his right 
as being to a limited extent and for limited purposes an EnglLsh 
subject. And this is not inconsistent w itlk the true sovereignty of 
tho Emperor in Eussia. 


LEOTUEh: XL* 

Section II. — General Jurisprudence distinguished from 
Particular. 

Having determined the province of Jurisprudence, we 
proceed to distinguish General Jurisprudence, or the philo- 
sophy of Positive Law, from Particular Jurisprudence, oi: 
the science of any such system of Positive Law as now 
actually obtains or once actually obtained in a speoifically 
determined society. 

The subject of general Jurispradciice is the sum of the 
principles abstractcMl from positive systems of law ; the 
object of general Jurisprudence is the exposition of such 
principles. 

By general Jurisprudence wo are to understand * the 
science concerned with the exposiiimi of the principles^ notknis^ 
and distinctions which are common to systems of law (nnder- 
stan^ing by systems of law those maturer and ampler 
.-iystems which are especially instructive). 

* The preceding six Lectures contain the substance of the first ten 
Lectures delivered orally. They wore published in tlicir present form 
m 1832. 
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Of these principal notions some may bo esteemed 
necessary, i.e, as necessary parts of any system of law 
evolved by a refined community. 

For instance, the following ; — 

1. The notions of Duty, Eight, Liberty, Iiynry, 
Punishment, Eedress, with their various relations to 
one another and to Law, Sovereignty, and Independent 
Political Society. 

2. The distinction between written and unwritten 
law — i.e. between law proceeding immediately from 
the sovereign, and law proceeding immediately from a 
subordinate author. 

8. The distinction of Eights availing against the 
world at large and rights availing ezdlusively against 
persons specifically determined. 

4. The distinction of Eights available against the 
world at large into property or dominion and the 
variously restricted rights carved thereout. 

0. The distinction of obligations (or duties corre- 
.spending to rights against persons specifically deter- 
mined) into those arising from Contracts, those arising 
from Injuries, and those arising from incidents which 
are neither contracts nor delicts — which obligations are 
styled analogically ‘ Quasi ex contractu.* 

6. The distinction of Injuries into Civil Injuries 
(or private delicts) and crimes (or public delicts), 
with the distinction of civil injuries into torts or delicts 
in the strict sense of the teim, and breaches of obli- 
gations ex contractu or quasi ex contractu. 

Some again of the principles, notions, and distinctions 
which belong to general Jurisprudence are not necessary — 
i.e. we can conceive them ^ absent from a coherout dj^stem 
of law, though in fact Sve generally find them present. 

For example , — The distinction of Law into Jus Herum and 
Jus Personarum, an arbitrary but commodious basis for an 
arrangement of the body of law. 
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The resemblance between different systems and the 
description of such of the subjects and ends of law as are 
common to all systems will be found to cover a large part 
of the field of our investigation, though the systems to 
which attention should be paid are few, for instance — the 
writings of the Roman jurists, the decisions of later 
English judges, and the French and Russian codes as to 
arrangement. 

Jurisprudence must sometimes be implicated with 

Legislation. 

It is impossible to consider Jurisprudence quite apart 
from Legislation, for in explaining the mechanism and 
origin of laws we must sometimes advert to the consider- 
ations of expediency which lead to the establishment of 
those laws. 

In General Jurisprudence the main principles and dis- 
tinctions should be stated in an entirely abstract form, but 
should bo illustrated from a particular system. 

The Roman law is the best system from which illus- 
trations can bo drawn. For it has supplied the actual 
bases of the systems of law existing in some of the 
countries of Europe, and has largely influenced others, and 
hy reason of its perfection as a positive or technical system hfis 
largely tinctured the language of the International Morality 
which those nations affect to observe. 

Falck says of the Roman Law : — (Jurist. Enc. ii. 109.) 

‘ It is not the matter of these juristical writings (the 
Pandects) so much as the scientific method employed hy 
the authors in explicating the notions and maxims with 
which they have to deal^ that has rendered them models to 
all succeeding ages' 

Again, Savigny — 

‘ It is upon this possession of leading principles that the 
greatness of the Roman jurists rests; theinr theory is so 
thoroughly worked out as to befit for immediate application ^ 
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and their practice is uniformhj ennobled by scientific 
treatment' 

Hobbes, in the ‘ Leviathan,’ distinguishes the subject 
and scope of General as distinguished from Particular 
Jurisprudence : — 

‘ By civil law I understand the laws that 7nen are hound 
to observe because they are members, 7 iot of this or that 
eom^nonwealth in ^particular, but of a commonwealth : 
for the knowledge of particular laws belongeth to the7n 
that profess the study of the laws of their several countries* 

Uses of the study of Jurisprudence. 

A well-grounded knowledge of tlie general principles of 
Jurisprudence helps to a well-grounded knowledge of the 
principles of English Jurisprudence. 

In the Prussian Universities the studies are almost en- 
tirely confined to the general principles of Law. 

This course is also advocated by Hale, Mansfield, and 
Blackstone. 

Furthermore, tho utility of the study of Jurisprudence 
is especially marked with respect to — 
j 1. The administration of law in (mr dependencies 
wherein foreign systems of law obtain. ^ 

2. Tho systems of Law founded on tho Boman and 
Canon Law, applied in our own courts to a variety of 
objects. 

3. Questions arising even in the courts which administer 
^ indigenous law. 

4. Questions coming before the Privy Council, a 
tribunal which has to decide questions arising out of 
numerous systems without the court or the advocates 
having any specific knowledge of them. 

In each of these cases a knowledge of Jurisprudence 
would prove of material assistance. 
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LECTURE XII. 

Section III. — Analysis of pervading Notions. 

I. Bights : the creatures of law properly so called. 

[Rights also arise from other sources, e.g, the law of God 
and laws sanctioned morally : — 

(1.) These, like the obligations to which they cori’c- 
spond, are imperfecty not being armed with the legal 
sanction ; and 

(2.) So far as Positive Morality consists of laws impro- 
per, the rights arising from it ai’e rights hy way of analogy.'] 

In analysing the idea of legal right, wc must advert to 
the meaning of the following terms : — 

1. Law, Duty, and Sanction — 

For every right is the creature of law, and implies an 
obligation and a sanction. 

2. Person, Thing, Act, and Forbearance — 

For rights reside in persons and are conversant with 
things, acts, and forbearances. 

3. Injury, Wrong, or breach of Obligation or Duty — 

For, as rights imply obligations and sanctions, so do 

obligations or sanctions imply possible injuries or wrongs. 

4. Intention and Negligence — 

For every injury supposes intention or negligence on 
the part of the evil-doer. 

5. Will or Motive — 

For the import of these expressions is implied in ‘ m~ 
tention ’and * negligence ; * 

And obligations operate upon the will. 
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> . 1. Law, Duty, Sanction. 

Every Law (properly so called) is a command; by 
every command an obligation is, by means of the corre- 
sponding sanction, imposed upon the person to whom the 
command is addressed. 

If the party is cominanded to do or perform, this is a 
positive duty ; if to forbear^ a negative one. 

[Bentham calls forhcaraiice a negative service, thereby transferring 
to the object of the duty an expression which applies correctly to the 
duty itself.] 

If the duty has a riglit answering to it, it is a relative 
duty ; 

If it has no such right it is an absolute duty. 

^ 2. Person, Thing, Act, and Forbearance. 

Persons arc of two classes, (a) physical and (/S) legal 
persons. 

(a) By 'person * simply, or ‘physical person,’ is meant 
hero ‘ human being ’ in the widest sense of the tenn. 

The modern civilians have narrowed down the import 
of the term to ‘ a human Jjcing invested with a condition or 
status^ (using the word status as including those conditions 
which comprise rights), so their definition may be thus 
stated : — 

‘ A person is a human being invested with or capable o/t’ 
rights.' 

But this was not the opinion of the Roman classical 
jurists. 

In all their divisions of persons slaves are ranked as 
persons and status is ascribed to them. 

Fcrscnia and hcmio are with them equivalent expressions. 

Origin of the mistake. 

A person was defined by the modern civilians as * a per^ 
8m bearing a status^' and statm was^ taken as equivalent 



58 


ANALYSIS OF AUSTIN’S JURISPRUDENCE. 


to caput, a word denoting conditions which do comprise 
rights ; whereas statm was applied to various conditions of 
persons considered merely with regard to their incapacities. 

[Tho term person is sometimes used as synonymous with 
status or condition. In this sense every human heiug who has 

[ rights and duties hears a number of persons. ‘ XJnus homo sus- 
tinet plures personas' Tho word iu this sense is in fact equi- 
valent to character.] 

(/3) Fictitious or legal persons, j 

These are of three kinds : — 

1. Collections or aggregates of physical persons. 

2. Things, in the proper acceptation of the word. 

3« Collections or aggregates of rights and duties. 

Example The coUegia of the Roman law. '' 

2. The prtediitm domimns and servwis. 

3. The heereditaa jacens. 

They are persons by a fignjent for the sake of brevity 
iu discourse. By ascribing rights and duties to feigned 
persons instead of to tho pliysical persons they really con- 
cern, we are able to abridge our descriptions of them. 

[The subject of Political and Civil liberty is inti- 
mately connected with that of ‘ 

Civil liberty (or Legal) is the absence of Legal 
Restraint. 

[Physical freedom is the absence of exterruil obstacles, and moral 
freedom the absence of motives of a painful sort.] 

Liberty is synonymous with right : in liberty the 
prominent idea is absence of legal restraint^ the secondary 
idea is tho security for the protection of that right. 

Whereas right denotes the seemuty for the protection 
and connotes the absence of restraint. 

Bight and liberty seem to be synonymous, meaning—* 
1. Permission on the part of the sovereign to dispose 
of one’s person or any external object (subject to 
certain restrictions) ; and — 
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2. Security against others for the exercise of such 
right and liberty. 

[Where protection is aiTorded ^JUght' is the proper 
word ; as against the government, or rather, a member 
of it, ‘ Liberty * is more frequently used, as against the 
sovereign there can be no legal right.] 


LECTURE XIII. 

Thing, Act, Forbearance. 

Definition of Thing. 

Things are such permanent objects, not being persons, 
as are sensible or perceptible through the senses. 

For example . — A house, a horse, or ji piece of gold. 

Things arc opposed on the one hand to jpersons^ on the 
other to acts of persons and to facts or events. 

Things resemble persons inasmuch as they are perma- 
nent objects perceptible through the senses. 

And differ from persons, 

inasmuch as persons are capable of being invested with 
rights, and subject to obligations ; and 

Things (except by a fiction) are incapable of rights and 
obligations. 

Things differ from facts or events in that things are 
permanent external objects, while facts or events are tran- 
sient objects. 

[By the epithet permanent as applied to a sensible object, 
we here mean that the object is perceptible repeatedly^ and is 
considered by those who perceive it as being one and the same 
object ; 

And by transient as applied to sensible objects we mean 
that the objects are not perceptible repeatedly. 

In this sense all things are permanent and no things are 
transient. 
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But things may bo distinguished into those which are more 
and those which are less permanent, and to these we may 
apply the terms ‘permanent and transient respectively.] 

Use of the word Thing (Ees) by the Roman Jurists. 

\ 

> • ' is often extended in meaning to include things 

j strictly so called, and acts and forbearances considered as 
{ the objects of rights and duties. 

Again, by the Roman jurists, — 

Things are divided into — 

1. Corporeal or tangible, res corporales^ including — 

(a) Things strictly so called, permanent external 
objects, not persons. 

{ft) Persons considered as the subjects of rights or 
duties residing in others. 

(y) Acts and forbearances considered as the objects of 
rights and obligations. 

2. Incorporeal things. 

By this expression they understood rights and obli- 
gations themselves. 

The word ‘ Hes * accordingly has two widely different 
meanings with the Roman laAvyers. 

1. It denotes things, acts, forbearances, and sometimes 
even persons considered as the subjects or objects of rights 
and obligations. 

2. It also has a meaning which includes beyond these 
rights and obligations themselves. In this widest sense 
the word Ues embraces the whole matter with which law 
is conversant. 

[In the English law wo have corporeal hereditaments, i.e. 
things opposed to incorporeal heredilaiiionts, which are rights.] 
[The Roman lawyers sometimes considered a slave a thing 
viewed as the subject of the dominion residing in the master, 
but, generally speaking, a slave is styled servilis persona.] 
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Distinotion of Things into Moveable and Immoveable. 

Moveable things are snch as can bo moved from tho 
places they occupy without an essential change in their 
actual n ature s. 

Immoveable things are sucli as cannot be so moved. - ' ^ 
[But things physically movcuLlo may bo considered in ]aw\ 
immovcablo by rcfison of tlioir intrinsic cliaracter, tho key | 
of a door ; and tilings immoveablo may bo by law considorod ! 
moveables, e.g. money directed by a trust to bo laid out in land / 
■will descend to the heir like land, by the doctrine of tho Courts* 
of Equity.] 

Division of things into— 

Things determined specifically and things determined 
generically (i.c, by reference to the classes to which they 
belong). 

For example . — Tho field called Jlluckacro (determined specifically), or 
a field (determined generically). 

Division of Things into Fungible and not Fungible. 

When the subject of the obligation is a thing of a given 
class, the thing is said to bo fungible, i.e. tho delivery of 
any object which answers to tho ymeric description will 
satisfy tho obligation. 

When a. thing which is the subject of an obligation is of 
such a character that it must be delivered in specie {i.a. 
that tho very individual thing, and not another member of 
the same class, must be delivered), then it is called not 

fungible. 

Division of Things into bes mancifi and bes beg 

MANGIPI. 

A distinction of Roman law founded on a form of con- 
veyance only applicable to certain objects to which the ex- 
pression ^ Bes mancipi' applied. All other objects as 
subjects of conveyance were ‘ nec mmcipL* 

Division of things into Bes singulis and Universi tales Berum,^ 

Bes singulve are themselves individual and single, and 
cannot be divided without destroying their actual nature. 
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Universitates return are lots or collections of indiyidual 
things. 

A sheep is an example of the first class, a flock of sheep of the 
second. 

[The reason of these distinctions and divisions is that the 
meaning of terms may he known, and consequently their legal 
value; for instance, in conveyances, to make up for the indefi- 
niteness of the general name, we attach a list of as many parts 
of it as wo can think of that no one may he left out. A clear 
definition of the original term would obviate this necessity.] 

^ distinction between Jura rerum and Jura persouarum 

in Homan law involves the use of the word * persona’ as equi- 
valent to status or condition, so that Jus personarum = the 
' < law of status or condition ; and 

Jus Rerum is the law of Rights and Obligations considered 
in a general manner, and distinguished from those peculiar 
collections of rights and duties which are called Conditions ] 


LECTURE XIV. 

Act and Forbearance. 

Persons and things may be contra-distingnished from 
events as follows : — 

Persons and Things. Events. 

1. Each is an object per- 1. Not every event is a 

ceptible by sense. sensible object : some events 

are only perceptible to the 
senses of the individual 
whose mind is conceived of 
as in operation. 

2. Each is capable of 2. Events are transient— 
l)eing perceived repeatedly not perceptible repeatedly. 
and as considered as being on 

each occasion the Sfune ob- 
■’ect. 
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The class of events to which we have to advert are 
human acts and forbearances. 

Acts will bo taken to mean — *• such motions of the bodyl 
as are consequent upon determinations of the will.’ 


[Bentham applies the term internal acts to determinations 
of the will.] 


Forbearance — 


A forbearance is the not doing of some ^ external act, 
(jtiefjative element) in consequence of a determination of the! 
will (positive element). It is this union of the two elcmentst 
which distinguishes forbearance from inaction, which is 
merely negative. 

[Necessary digression to explain the meaning of the 
words subject and object used with reference to rights 
and duties. 

When acts or forbearances arc styled the objects of 
duties, it is meant that the dnties are imposed upon the 
persons obliged, in order that they may act in tbe 
manner specified. 

When persons or things are styled the subjects of 
rights it is meant that the acts or forbearances which 
are the objects of those rights relate to those persons 
and things. The expression is employed only in regard 
to those rights which avail against persons generally ; 

I l^For example . — The right of the master in or to his servant. The 
object of the right would be the forbearance of all persons from in- 
terfering with the servant: the subject of the right would be the 
servant himself. 


Also, when a right has for its object acts or for-' 
bearances to be rendered by a person or persons, it is 
said to avail agaiiml^sachp^on or persons.] 

We are now in a position to ^eat of an important, dis- 
tinction between rights. 


Eights in rem and Sights in personam, ^ 
Definition.— Bights in rem are those which avail 
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‘ against persons generally: rights t9i jpersonam are those 
' which avail exclusively against certain or determinate 
persons. 

[This distinction pervades the writings of tlio Roman insti- 
tutioiiMl writers, though the exact terras do' not occur. Th» 
full expression for jus in personam is jus in personam 
certam sivc determinatmn. 

N.B. — Tlie expression ‘ in ran ’ denotes, not the subject, hut 
the compass of the right — it denotes that the right in question 
avails against persons generally, and not that the right is a 
right over a thing.] 

Corollary to the definition. 

Duties which correlate with rights in rem are always 
negative, v.e. duties to forbear or abstain. 

Of duties which correlate with rights in personam somo 
are negative, but most are positive, i.e. obligations to do or 

perform. 

Instances of Eights in rem. 

1. Ownership or property. 

It is the right to use or deal with some given subject \n 
a manner which, though not unlimited, is indefinite. 

AU other persons are bound to forbear from acts which 
would prevent the enjoyment or exercise of the right. 

Kvery positive duty which may regard the right and 
every negativVdiity which binds exclusively certain persons 
must flow from some right collateral to the right of 
property. 

Ownership therefore is a right residing in a person, over 
or to a person or thing, and availing against other persons 
universally or generally. 

Where the subject of a ^ jus in rem ' is B,per8my the party 
invested with the right has s^jus in personam also against 
the subject. 

2. Servitus; Servitudes. 

Servitus is a right to use and deal with in a certain 
definite manner a subject owned by another. 
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[In oraership the right of dealing with the subject is larger 
and indefinite.] 

Servitvs avails against all mankind, including the 
owner of the subject, and implies an obligation upon all 
to forbear from every act inconsistent with the exercise of 
the right. 

Any positive duty which is attached to the servitude 
answers to some ext raneou s and collateral right, and not to 
the jus sermiutis. 

Instances of rights m personam. 

1. Eights which arise from contract. 

nights arising from contracts avail against the parties 
who bind themselves by the contract (and their representa- 
tives), but as against all other persons they have no force 
and effect. 

For example . — A buys a book of B, who contracts to deliver it. 
Instead of bo doing bo soils it to C. 

A has a Jus in p&rsonam availing against B : 

1. Before the sale, to enforce specific performance of the promise. 

2. After the salo, to enforce satisfiiction for the non-performance of 
tho contract. 

If, however, in consequence of B’s promise, the ownership of the 
book is transferred to A, then A has a jus in rem availing against the 
world. 

2. Eights of action, with all other rights Jounded upon 
injuries, arc jura in personam, for they answer to obli- 
gations attaching upon the determinate persons who are 
authors of the injury. 

[Tho expression ‘ actio in rent * is misleading, as it is a name 
which, being applicable to the violated right, is extended im- 
properly to tho remedy.] 

Eights in personam are rights to acts and forbearances, 
and nothing “more. A so-called jus ^ rem acquirendam, 
or, more* fully, jns in personam ad jus in rem acquireifi(hM]fi\ 
is a right availing against a determinate person to the ac-| 
quisitibn of a right availing against tfie world at large ; or,’ 
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Jn other words, it is a right to a conyeyance on the part 
/of the person obliged. 

The same instrument or transaction being at once a 
contract and a conveyance, sometimes leads to confusion, 
e.g, when a so-called contract passes an estate (or right 
in rein), it is so far not a contract, but a conveyance. So 
far as it gives &jus in •p ersonam it is a contract. 

Example. — The sale of a specific moveable is in the English 
law a conveyance. 

[Terms applicable to the two great classes of 
rights and obligations : — 

1. Rights availing against persons generally or 
universally may be termed rights in rem. 

2. Rights availing against persons certain and 
determinate — frights in personam. 

3. Obligations incumbent irpon persons generally 
and universally — offices 6v duties. 

4. Obligations incumbent upon persons certain 
and determinate would receive the proper name of 
obligations. 

Obligations considered universally would be called 
^offices ’ or 

LECTURE XV. 

Bights in rem which are Bights over Persons. 

Of these we may give as examples : — 

1. The right of the fa^er to the custody and education 
of his child. 

2. The right of the guardian to the custody and educa- 
tion ci his ward. 

3. The right of the master to the services of the slave 
or servant. 

As against the child, ward, and seihvant, these rights 
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arc rights in ^personam ; as against the world at large they 
are rights to the exercise of tho various rights impliedin the 
relations of father and child, guardian and ward, master 
and servant, without molestation from the rest of the world. 

The person who is the subject of this right * in rem ’ 
occupies aif Analogous position to that of a thing which is 
the subject of a similar right, for meiexici^co'iisidered as the 
subject of the real right which resides in the parent, the 
child might bo styled a iJdnrji; in short, whoever is the 
subject of right which resides in another person, and 
which avails against a third person or persons, is placed in 
an analogous position to a thing, and in respect of that 
analogy may be termed a ‘ thing,* 

This analogical extension of the meaning of the word 
tiling is employed — 

1. By the Bomaif lawyers, who styled the slave con- 
sidered as tho subject of a real right residing in the master, 
a thing. 

2. By some modem civilians (Heincccius and others) 
the filiusfamilias considered as tho subject of the real 
rights residing in tho paterfamilias has been classed with 
things. 


[Common error of supposing tliat the slave was not con- 
sidered by the Roman jurists as belonging to the class of 
Persons. Considered as bound by duties towards his master^ 
and others the slave is ranked among physical persons. Con-j ■ 
sidered as the subject of the right residing in his master, and| 
availing agsiinst third persons, he is occasionally deemed ^ 

* thing,’ but is usually deemed a person rather than a thing|l 
and is called * servilis persona.’ 

In no passage of the classical jurists is the dliusfamilias ^ 
styled a thing.] 

Bights in rem without determinate Subjects. 

These arc not rights over things or persons, but are 
rights to forbearances only. 
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Examples — 

1. A man’s right or interest in his good name. — 

Persons in general are bound to forbear from such 
imputations as would amount to injuries towards his 
right to his reputation, which is therefore a right in 
rem\ but there is no subject, thing or person, over 
whom it can be said to exist. 

2. A monopoly, a patent right, a franchise. — In all 
these cases there is no subject, person or thing, over 
which the real right can be said to exist. 

8. The right of the heir to the heritage (in Boman 
law), or the right availing against the world at large to 
the aggregate of rights forming the heritage, which 
right he could maintain by a real action, i.e, one 
grounded on an injury to a real right, 

4. A right in a status or condition. — A right in a 
status or condition (considered as an aggregate of 
rights and capacities) is also a real right. 

[By the Homan law a right in a status might be assorted 
directly and explicitly by an action expressly for its rocoyery : 
in the English law (excepting certain actions peculiar to the 
court for divorce and matrimonial causes) no such action cun 
be brought. Hence the question of status occupies very little 
of the ground of English law.] 


LECTUBE XVI. 

Bights considered Generally. 

1. The nature, essenoe or properties common to all 
rights. 

Every right is a right in rem or a right in personam. 
Bights in rem reside in a determinate person or persons 
and avail against other persons generally. 

Duties corresponding to rights in rem are negative, i.e. 
are duties io forbear. 
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Consequently all rights in rem reside in deterininnto 
persons, and are rights to forbearances on the part of per- 
sons generally. 

Bights in ^personam reside in a determinate person or 
persons, and avail against a person certain or determinate. 
The correlating duties are either to do, or to abstain from 
an act. 

Hence it follows that — 

1. All rights reside in determinate persons. 

2. All rights correspond to duties or obligations in- 
cumbent on other persons. 

3. All rights are rights to acts or forbearances on the 
part of the person or persons bound. 

Bights in the abstract may be thus described : — 

A monarch or sovereign body commands that one or 
more of his subjects shall do or forbear from acts in respect 
of a certain determinate party. The persons who are to 
do or forbear are said to bo subject to a duty. The person 
towards whom those acts arc to be done or forborne is 
said to be invested with a right. 

Certain definitions of a ‘ Uiglit ’ examined. 

1. ‘A right is the security for the enjoyment of a good or 
advantage which one man derives from a duty imposed upon 
another or others,^ 

2. It has also been said that rights are powers, powetsjo 
deal with things and persons. 

Objections — 

(a.) All rights are not poweM over thjngs or persons. 
All or most of the rights styled rights in personam are 
merely rights to acts and forbearances. 

And many of the rights styled ^ jura in rem * have no 
subject. 

(6.) The party invested with a right is invested with that 
right in consequence of the corresponding duties being im- 
posed upon others, and chis duty is enforced by the pow OT 
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of the state, not by that of the person who is invested with 
the right. 

[The definition of right as facultaa faciendi aut non faciendi ’ 
is open to the same objections as the last.] 

(c.) Right, the capacity of exacting from others acts or 
forbearances. 

Objection. — The means of exacting the act or for- 
bearance, i,e, the sanction enforced by the State, is not ex- 
pressly adverted to. 

Austin's brief definition. 

‘ A party has a right when another or others are bound 
iobliged by the law to do or forbear towards^ or in regard 
him,* 


LECTURE Xm 
^ Duties. 

Having explained those duties which have rights cor- 
responding to them, wo now proceed to treat of those 
duties which have no corresponding rights. They are 
called Absolute duties. 

Every legal duty is imposed by the command of the 
sovereign. It answers to a right when the sovereign 
commands that Ae acts shall be done to a determinate 
party other than the obliged. 

All other duties are absolute. 

A duty is absolute, 

1. When the acts are to be done or forborne towards or 
in respect of the person on whom the duty is imposed, i,e, 
when the duty is self ^regarding, 

2. When the acts are to bo done or forborne towards 
persons rvot dd&rminaiey other than the obliged. 

3. Where the duty imposed is n ot one t owards mam^ '' 

4. Where the duty is to be observed tmuarda the 
woereign imposing it. 
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[Self-regarding duties and duties not towards 
man are only properly so called with regard to their 
proximate scope ; considered with reference to their 
more remote purposes they are absolute duties re- 
garding persons generally. 

Example — The duty incumbent on a person not to commit 
suicide is a self-regarding duty in regard of its proximate pur- 
pose, to the end of deterring him from taking his own life ; 
but remotely it is imposed to benefit the community by deterring 
its members generally from suicide.] 

So with relative duties and their correlating rights, they 
are conferred in numerous instances with the direct aim of 
promoting the public good, and indirectly to the same ex- 
tended purpose. 

Owing to a misconception of the above, the ground of 
distinction between Public and Private jpaw, according to 
the Roman lawyers, is that Public Law * ad publice utilia 
special Private Law ‘ ad singulorum utilia spectat* For it 
is clear that as the general interests are the aggregate of 
individual interests, law regarding the former and law 
regarding the latter regard the same sulgect. 

The true distinction seems to be' that Pri vate Law 
regards persons as not bearing political cl]^a^rs, Public 
Law regards them as having political characters. 

Again, Blackstone thus distinguishes^ — 

Civil injuries and crimes. The former, he says, are 
private wrongs and concern individuals ; 

The latter are public ones, and concern the State. 

But this is untenable. 

All offences affect the community and all offences affect 
individuals. 

Some are not offences against rights^ and are, therefore, ^ 
pursued directly by the sovereign. 

It is in the difference of procedure that the distinction '^ 
between civil^injuries and crinms lies. 
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An offence pursued by or at tbe discretion of the injured 
party or his representative, is a civil injury ; one pursued 
by the sovereign is a crime. 

Examples of the classes of Absolute duties. 

1. Self-regarding duties. — The proximate purpose of 
which is the advantage of the person obliged. 

Examples of violation of these — 

Suicide, drunkenness. 

2. Absolute duties, the proximate purpose of which is 
the advantage of persons indefinitely. 

Example . — The duty of military service in most countries. 

Violations. — Arson (on account of tho danger to the public). 

3. Absolute duties, the proximate purpose of which is 
not the advantage of any person or persons. 

Example . — Our duties towards the lower animals. 


LECTURE XVIIL 

Will and Motive. 

I Every legal duty is a duty .to do or forbear from an 
outward act or acts, and is imposed by a command of the 
sovereign. 

To fuliH^the duty is right, non-fulfilment is an injury ; 
the evil conditional on non-^Ifilmcnt is the sanction. 
The nature of legal injuries and sanctions must, therefore, 
be investigated before we can complete the analysis of right 
and duty. And to determine the import of injury and 
sanction we must settle the meaning of the terms Will, 
Motiye, Intention, and Negligence. For — 

1. The sanction or conditional evil determines thejl^l 
of the person obliged to the act or forbearance. 

2. Acts and forbearances which are the objects of juties 
are the consequences of volition or determination of the 
will. 
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3. Some injuries are intentional, others are conse- 
quences of negligence. Both intention and negligence run 
through the doctrine of injuries or wrongs. And intention 
meets us at every step in every department of jurisprudence. 
But to settle the import of the terms Intention and Negli- 
gence it is necessary to settle the import of the tenii TP7Z/, 
for will and intention are inseparably connected, an d neg li- 
gence implies the absence of a due volition and intention, 

The Wm. 

Certain movements of our bodies follow invariably and 
immediately our wishes or desires for those same move- 
ments. When we speak of the Will or power of willing, 
all that we mean is that we wish the movement, that we 
expect the movement to follow the wish, and that it does 
follow accordingly. 

In the case of all wishes other than those immediately 
followed by the bodily movements wished, the object of the 
wish is attained through a mean or a scries of means. 

For example , — I wish that my arm should move, and the 
bodily movement follows the wish. i 

I wish to lift np a book ; and I "wish certain bodily movements 
which are the mean or instrument for attaining my ultimate end. 

The dominion of the will is limited to some of the 
bodily organs. 

The motion of the heart, for instance, cannot be 
quickened by a wish on my part that it should do so. 

The dominion of the will does not extend to the mind. 

For changes in the state of the mind are not to be 
attained by merely desiring or wishing those changes, 
but are the result of a long series of means beginning 
with desires which are really volitions. 

For example , — Taking up a book to banish an importunate 
thought. 
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The movement of the body to take up the book is willed r 
then follows a series of means by which the ultimate end is 
attained. 

Volitions, then, arc such desires as are immediately fol- 
lowed by the bodily movemente ^sired. 

- Acts (properly so called) are such bodily movements as 
immediately follow our desire of them. 

[A confusion arises from the term ‘ acts * being 
employed in an extended sense to mean, — 

‘ Acts with certain of their consequences' 

For example . — shoots B. The long train of incidents 
included in that expression are considered as one act ; whereas 
the only one of those incidents which is willed (and conse- 
quently the only aot), is the actually raising and firing the 
pistol. The subsequent incidents are oonsequenceB of the act 
which is willed, and are not willed, but intended. In short, 
acts are willed and consequences intended.] 

Motive and Will. 

A motive is a wish causing or preceding a volition ; a 
wish for something not to be attained by wishing it, but 
which the party believes he shall attain by means of those 
wishes which are called acts of the will. 

Again, motives may precede motives. 

For the desired object which determines the will may 
be desired as a mean to an ulterior purpose, in which case 
the desire of the object which is the ultimate end prompts 
the desire which immediately precedes the volition. 

[The subject of the will has attracted much attention, for 
the business of our lives is carried on by bodily movements, 
which are the objects of volitions ; and also volitions are ^the 
only desires which consiu^ate themselves.] 
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LECTURE XIX. 

Intention. 




[Throughout tliis work Austin applins to Willi Volition, and 
Motive, the meanings above given. 

Acts must be taken to include Acts properly so called and 
certain of their consequences, as it is impossible to discard cur- 
rent forms of speech] 

Acta properly so called are the bodily movements which 
immediately follow oar desires of them ; they are followed 
by consequences. 

To desire the act is to will it, to expect the cpnseg[UjencfiP 
is to intend them. 

Will includes intention, i.e. every act that is willed is 
intended. 

But intention does not imply will, for the consequences 
of an act are never willed though generally intended (some- ^ 
times consequences are not intended). 

Where an agent intends a consequence, he may either 
wish it or not wish it.. 

If he wishes it he may wish it as an end, or as a mean 
to an end. 

Strictly speaking, no external consequence is desired as 
an end, for the ultimate purpose of every volition is 
a feeling or sentiment — ^pleasure arising directly or in- 
directly. But where the pleasure can only arise from a 
given external consequence, that consequence is styled with 
sufficient accuracy the end of the act or volition. 

Where an intended consequence is wished as an end or 
a mean, motive and intention concur. The consequence in- 
tended is also wished, and the wish of the consequence 
suggests the volition. Hence the fi^quent confusion of 
motive with intention, as in English law, where murder is 
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always described as committed ‘of malice aforethought,' 
meaning simply ‘intentionally.’ 

Examples of the three varieties of intention above de- 
scribed : — 

1. The agent may intend a consequence as an end. 

Eor instance. — A to appease his mortal hatred of B shoots 
him. 

B’s death is intended as an end. 

X.The agent' may intend a consequence as a mean. 

!|. A shoots B to get his purse. 

B's death is intended as a mean. The ultimate motive is 
the desire of getting the purse. 

3. The consequence may be intended and not wished for. 

A shoots at B with the intention of killing him. C is 
standing close by and is shot instead of B. 

Here O’s death is intended (inasmuch as ito possibility is 
contemplated by A), but it is not desired. 

Forbearances are intended and not willed. 

This follows from the nature of volitions. In the case 
of B, forbearance an act is willed other than the act which is 
abstained from \ and from a Imowledge that act willed 
excludes the act forborne, the agent intends the forbear- f 
ance, 

[The subject may be illustrated by the following 
table : — 

^ Acts improperly so called, i,e, acts properly so called 

I together with certain of their consequences. 

Not intended. 


Not desired. 


Intended. 

I 

Willed and Intended and 

intibnded. not willed 

(Acts properly so 
• caUed) 

X)e8ire(b , / ^ • 

i: 


As a mean to 
an end. 


As.an end. 
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LBOTUBE XX. 

Negligence, Heedlessness, and Rashness. 

Omission and forbearance distinguished. 

To forbear is not to do, with an intention of not doing. 
To omit is not to do, without thought of the act not; 
done. 

Culpable omissions receive the name of negligence. 
Negligence is distinguished from heedlessness thus : 

Negligence consists in the omission of an act and the 
violation of a positive duty : the act is omitted because the 
agent does not advert to it. ^ 

Heedlessness consists in the perfm^mance of an act and ' 
the violation of a neyatlve duty : the act is done because the 
agent docs not advert to its probable consequences. 

Rashness consists in the performance of an act and the 
violation of a positive duty : the act is done because the 
agent does not advert sufficiently to the probable conse- 
quences of the act. 

Example . — A fires at a mark chalked on a wood fence. 
He does not sufficiontly adrert to the chances of wounding some- 
body on the other side. This is example of rai>hiiess. 

Rashness, Heedlessness, or Negligence were by the 
Roman jurists, in some cases, considered equivalent to 
dolusy i.e. to intention. 

The meaning of the Roman jurists in assuming that 
these expressions wore equivalent, probably amounts to 
this ; — In certain cases it is impossible to determine whe- 
ther the agent intended, or whether he was negligent or 
rash. In such cases it is to be presumed (in a civil action) 
that he intended, and his liability adjusted accordingly. 

But a clear line of demarcation can be drawn between 
Intention and Neglinenc e, 
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To intend is to believe that a given act will or may 
follow a certain volition or act ; intention is therefore a 
' state of comciousness, 

i Bnt negligence and lieedlessneBS imply unconsciousness ; 
:in the first case the party does not think of a given act ; in 
ithe second he does not advert to a given consequence. 

If the agent advert to the act or to the consequence he 
'intends. 

If he does not do so, he is heedless, negligent, or rash. 

Bolus. 

Bolus strictly denotes fraud; It also by an extension 
of its meaning signifies or : the 

reason probably is" that fraud imports intention, and for 
want of a name which would denote intention the Roman 
lawyers expressed it by the name of a something which 
necessarily implied it. 

Culpa. 

As opposed to dolus, cul^a ii^or^ negligence, heed- 
lesmess, or temerity, as well as indirect intention {i.e. 
of conseqnences intended, but not desired). 

As opposed to negligentva^ culpa is restricted to dcHcts — 
injuries done through culpa in this sense, ^faciendo semper 
admittemtwr.' 

Injuries done negligmtid (when opposed to culpa) in this 
sense comprise all breaches of obligations, and are com- 
mitted ^fadendo aut 71071 faciendo.* 

\ [The word malice id used of indirect intention in the English 
.law in much the same waj as dolus in the Homan.] 

Summing up — ^In Roman Law : — 

) Infortunium (absence of dolus and culpa) sunintentionality 
' and absence of intention. 

Culpa line dole » unadvisedness with heedlessness, or mis- 
adTisedness witli rashness. 

Birect intentionalityB Dolus. 

Oblique intentionality « Culpa. 
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LECTURE XXI. 

Present Intention to do a future Act. 

A present intention to do a future act differs fe)m doing 
an act with a present intention. 

In tlie latter case tlie act is willed and done. In the 
former it is neither willed nor done, though it is intended. 

It may be defined to be — 

‘A present desire of on object {either as a/n end or a 
mean) with the present belief by the party that he will do < 
acts hereafter for the purpose of attaining it* V 

It is by this belief that the simple desire of the object is 
distinguished from the intention, 

A present intention to do a future act is also distin- 
guished from a present volition and intention thus ; In the 
latter case we presently will and act, expecting a given 
consequence. 

In the former case we neither presently will nor pre- 
sently act, but presently expect or believe "that we shall 
will hereafter. 

[Such expressions as * resolving’ and * determining,’ as applied to 
a present intention to do a future act, simply denote that we desire the 
object intensely, and that we have a correspondingly strong belief'that 
we shall resort to means of attaining it.] 

It is clesir that we may presently intend a future for- 
bearance as well as a future act, and all that can be said in 
general of intentions to act in future may be applied with 
but slight modifications of intentions to forbear in future. 

An intended consequence of an intended future act is 
not always desired, for we may intend or expect that the 
act, which wo presently believe that we shall hereafter will, 
may be followed by consequences which we do not desil^e. 

The execution of every intention to do a future act 
is necessarily postponed to a future time. 
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Snch intention is revocable or ambulatory, i.e. the desire 
which is the ground of the intention may cease before the 
intention is carried into execution. 

It may also be matured or not matured. 

When a long series of acts and means is a necessary 
condition to the attainment of the desired end the deter- 
mination of this series is styled the compassing of the 
desired object.’ 

Attempts. 

When one or more acts have to be done in succession 
before a desired object can be attained, doing any one 
of the acts which precede the last is styled 

When a criminal intention is evidenced by an attenipt, 
the party is punished in respect of the criminal intention. 

The reason for requiring an attempt is probably the 
danger of a mere confession being admitted. 

Intention considered apart from its relation to injuries. 
In all cases we shall find intention reducible to one of 
two notions : — 

1. A present volition and act with the expectation 
of a consequence ; or — 

2. A present belief on tho part of the person in 
question that he will do an act in the future. 

F(yr example. — Tho ^intention of the legislator' ex- 
presses either the purpose with which ho made the law, 
or the sense which he annexed to his own expressions, 
and that in which he hoped others would understand 
them. In either case we mean that he willed and per- 
formed a given act expecting a given consequence. 

The intention of contracting parties is the sense to be in- 
ferred from tho words used, or from the transaction, or both, 
that one party gave and the other received the promise. 

[Faley’a definition.—* When the terms of a promise admit 

of more senses than one, the promise is to be performed in that 
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sense in which the promisor apprehended at the time that the 
promisee received it,* would lead tcTthis, that a mistaken app^re- 
hension hy the promisor of the apprehension of the promisee 
would exonerate the promisor.] 

The true rule is the understandiu g of b oth p ajt ioSff _ If 
the understanding of tEo'poHies differed materialjjr there is 
no conseususy and consequently no contract. And if a 
written instrument contain the terms of the contract, it is 
the only admissible evidence of what those terms were. 

[The sense of tho promise, being the meaning which each 
party attaches to the words or the transaction, is a totally dif- 
ferent thing from the intention. Each of the parties does | 
a present act expecting a given consequence.] 


LECTURE XXII. 

Sanction. 

Sanction is e vil incurr ed or to be incurred by disobe- 
dience to conunand. 

Obligation is liability to tb^t evil in the event of dis- 
obedience, and consequently regards the future. 

[If the party has acted or forborne agreeably to the com- 
mand, he has wholly or in part fulfilled the obligation. 

In positive duties performance extinguishes duty and right. 

In case of negative duties the duty can never be ex- 
tinguished by fulfilment, though it ceases if the right be 
extinguished.] 

Sanctions operate upon the desibes of the obliged. 

In the case of positive dairies they may be said to act 
upon tbe wUh 

But if the duty be negative — Then the desire of 
avoiding tho evil which impends from the law causes the 
agent to forbear, and this forbearance is but not 

willed I for tbe party either wills an act inconsistent with 

0 
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the act forborne, or remains in a state of inaction which 
excludes it. 

In the case of a positive daty it may be said that we 
are obliged through our wills ; for the force of the obliga- 
tion lies in our destre of avoiding the threatened evil, to 
avoid which we will the act which is commanded. 

An obligation to desire (in the sense in which desire is 
opposed to will) is not possible ; for, although we desire to 
avoid the sanction, we are not necessarily averse from that 
which the law forbids, and vice versa. 

When we desire what the law forbids, or are averse 
from that which the law enjoins, we observe our duty, 
because our aversion to the sanction overcomes the con- 
flicting wish. There is here no conflict of will and desire^ 
as is currently stated, but a conflict of a stronger with 
a weaker desire. And this stronger desire (of avoiding 
the sanction) does not extinguish, though it masters and 
controls, the sinister desire ; except that in the way of asso- 
ciation, through the thought of the act or forbearance which 
constitutes the breach of duty being constantly associated 
with the thought of the sanction or evil, and through the 
desire of avoiding this evil being stronger than the desire of 
the consequences following the given actor forbearance, we 
look upon the act or forbearance as a source of probable 
evil, and thus regard it with aversion. So the stronger 
desire of avoiding the sanction extinguishes the weaker 
one for the consequences of the act. 

When the fear of the evils impending from the law has \ 
extinguished the desires which urge to breach of duty, the 
man is just; in other words, when he loves justice for itself, 
and not because he fears the sanctions which impend from 
the law, he is just. 

[This is not the only souice of such a benevolent disposition, 
fbr love of justice is also partly generated by considerations of 
the utility of justice and by the love of. general utility felt 
by all more or less strongly.] 
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When a man’s desires habituallj accord with his duties 
we say he is just. 

When they are habituaUy adverse we say that his mind 
is disposed to injustice. 

[N.B. — We often speak of a deliberate intention to do a 
criminal act as * a depraved will ; * but it is manifest that bad- 
ness or goodness cannot bo affirmed of the will at all.] 


LECTURE XXIIT. 

Physical Compulsion distinguished from Sanction. 

The compulsion implied in duty and obligation i9 hate 
and fear of an evil which we may avoid by desiring to ful- 
fil a something which wo can fulfil if we wish. 

All other computslon^ Sr ^ restraint ni ay *l)e termed 

Physical. 

For example.-^A. man is imprisoned in a coll from 
which ho could escape if he tried, but is deterred by 
fear of the probable evil if he succeeded. In this case 
the man is obliged to stay in the cell. 

But if a man is imprisoned in a cell, of which the 
door is locked, physical restraint is applied to his body. 
Whether he will escape or not depends not upon his 
desires. 

Physical compulsion may apply to the mind as well as 
the body. 

[We have seen that the dominion of the will does not 
extend to the mind,] 

For a change in the mind may be wrought or prevented 
whether we desire the change or not, e.g. the change of 
mind produced by evidence which leads a person to admit 
a conclusion though he does not wish to admit it. 

[We cannot be obliged to suffer or not to suffer. The only 
g3 
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possible objects of duties and obligations are acts and forbear- 
ances, 'which do depend upon our desircsy and by which we may 
induce or avert suffering. Suffering is the ultimate sanction ; 
but wo cannot be obliged to suffer, for that would postulate our 
being obliged to something which does not depend on our 
desires.] 


LECTURE XXIV. 

Onilt, Imputability. 

The import of these terms must be considered before 
we can estimate fully the nature of Iigury or Wrong. 

Certain forbearances, omissions, and acts are wrongs 
or injuries ; and their authors are violators of duties and 
obligations. The parties forbearing, omitting, or acting 
are guilty, and their plight is styled guilt or imputability. 

ITegligence (the omission of a given act through not 
adverting to it), Heedlessness (the performance of an act 
through not adverting to its probable consequences), and 
Rashness (the performance of an act through insufficient 
advertence to it), are severally essential component parts 
of injury or wrong (as is also Intention, of which hereafter). 
But action, forbearance, or omission is also a necessary 
ingredient. Intention (in the sense of present intention), 
negligence, heedlessness, or rashness, is not in itself wrong ; 
but in order to place the agent in the position of imputa- 
bility the intention, rashness, or negligence must be referred 
to fiome act, forbearance, or omission of which it was the 
cause. 

[With regard to present intention to do an act in the future, 
it is possible that more conscioiisnoss might be treated as 
a wrong. We might be obliged to forbear from such intentions 
as are settled, deliberate, or coustantly recurring. The fear of 
punishment might prevent such frequent recurrence, and the 
' pernicious act to which the intentions when recurring fre- 

quently would lead.] 
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Bestriction of Guilt or Culpa to Intention, Heed- 
lessness, &c., as the cause of Action, Forbearance, 
Omission, &o 

An opinion prevails among German jurists that to con- 
stitute guilt the will of the party must have been in such a 
predicament that the criminal fact may be imputed, i.e. that 
the criminal fact may be imputed as effect to the state of 
his mind as cause. 

1 In other words, Culpa DEnotes the state of the party's! [ 
/mind^ although it GOEnotes tlie positive or negative conse-j| 
' quences of the state of his mind. 

‘ Iiyury ’ and * Guilt ’ are merely the contradictory of 
‘ Obligation * and ‘ Duty.* 

Parties are obliged to do or forbear with various modi- 
fications. 

If they are obliged to do they are bound not to omit 
the act negligently or intentionally. 

If they are obliged to forbear they are bound not to do 
the act negligently or rashly. 

So, if a person omit an act negligently or intentionally, 
he breaks a positive duty. 

And if he does an act negligently he breaks a negative one. 
j An injury is, therefore, the contradictory of that which 
^he law imposing the duty enjoins or forbids, 

I 

Meaning of the phrase CoTpus delicti 

Corpus delicti is a collective name for the sum or aggre^ 
gate of thaararioua ingpod^^ which _make a given ^ra 
breach of sjgiyenjaw, 

^Tbus, an aUempt may be distinguished from consum- 
mation of a criminal purpose. For want of the conse- 
quence there is not the coipus of the principal delict. But 
the intenj^Uj coj^ded^with an act tending to the conse-ii 
quence, constitutes the corpus of the secondary delict*' 
styled an attempt. 
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LECTUEE XXV. 

Intention or inadvertence is of the essence of Iqjnry. 

[This was assumed at p. 84.] 

There can be no breach of duty unless the sanction were 
capable of operating as a motive to the fulfilment of the 
duty ; and the sanction operates upon the obliged in a two- 
fold manner, 

1. By counteracting the motives or desires prompt- 
ing to a breach of duty. 

2. By tending to excite the attention which the 
fulfilment of the duty requires. 

And unless the party knew or might have known 
that he was \iolating the duty, the sanction could not 
operate at the moment of the wrong. 

Therefore, Injur y 8uppose s_Tinlawfnl^intention or 
unlawful inadvertence^ (i.e7 negligence, heedlcssness, 
or rashness). 

Anomalous exception in English Law. 

It frequently happens that in cases of obligation, arising 
directly from contract, when time for performance is not 
determined by the contract, performance is due so soon as 
the obligee desire it. 

Vor example , — If I buy goods I am bound from the 
moment of delivery to pay the price to the seller. In 
this case and similar ones it is impossible that the obli- 
gation should bo broken through inattention or inad- 
vertence, until the obligee desire performance, and the 
obligor be informed of the desire. 

According to the rule in the Common Law Courts, the 
creditor may sue the debtor as for a breach of Qjbligation at 
once, without a previous demand. 
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This is justified by the argument that an action is in it- 
self a demand. 

This argument is opposed to the view that a right of 
action js founded on an injury, that unlawful intention or 
injury iso^ the essence of injury, and that in cases such as 
the one under consideration there is no room for unlawful 
intention till the creditor desire performance and the 
debtor be apprised of the desire. ‘ ’ ■ 

The principle applied to the possesBionjof res jdiena. 
Tf tlie possession be maid fide it is itself a wrong, and the 
obligation is ox delicto. 

If the possession be hand fide it is not a wrong ; the 
obligation being quad ^ contractu. But on notice given by 
the person entitled, further possession becomes either a 
breach of the quasi contract or a violation of the^'w^m rem 
residing in the person entitled. 

The Boman Law consistently maintains the principle 
that intention is of the essence of Injury, 
j In all cases the institution of an action must be pre* 

1 ceded by notice to the debtor, provided he can be found. 

The non>performance of an obligation is in Boman Law 
styled ‘mora,* for the debtor delays performance. The 
predicament in which the debtor is placed in consequence 
of his non-performance is also called mora. 

For examjile. — A bailee is in mora if ho refuse to return a 
bailment on demand, and is liable for accidental damage. 

Speaking generally, if no time be fixed for performance, 
the debtor is in mord only after demand by the creditor. 
But if a particular time be fixed for performance, the 
debtor by non-performance becomes in mord, without de- 
mand by the creditor. The rule in Boman Law is ‘ I>ies 
interpellat pro homine' y * 

[Breach of contract is no exception to the principle. For 
though in our law we distinguish actions ex contractu from 
actions ex delicto, yet the former are founded on ihjury as much 
as the latter.] 



88 


ANALYSIS OF AUSTIN’S JURISPRUDENCE. 


Recapitulation. 

Unlawful intention or unlawful inadvertence is therefore 
of the essence of injury, because the sanction could not 
have operated upon the party as a motive to the ful61ment 
of the duty unless he had been conscious that he was 
violating the duty, or unless he would have been conscious 
of it if he had attended as he ought. 

Grounds of Exemption from Liability. 

These are mostly reducible to the same principle, i,e. 
that the party is clear of liability because — 

1. He is clear of intention or inadvertence, or 

2. He is presumed to be clear of intention or inadver- 
tence. 

i. Casus or Accident. 

Ho one is liable for a mischief resulting from accident, 
i,e. from some event {oilier than an act of his own), which he 
was unable to foresee or, foreseeing, was unable to prevent. 

Hut by virtue of an obligation arising aliunde he may be 
liable (though he is not liable as for an injury or wrong in 
respect of the accidental mischief). 

For exam^ile, — A. makes a * depositum * with B. The sub- 
ject of the deposit is destroyed accidentally. B is not liable as 
for an i^nry ; but if by another contract B has agreed to keep 
the deposit safely, then ho is answerable on the contract. 

ii. Ignorance or Error. 

Ignorance of fact is another ground of exemption. 

Though the proximate ground is ignorance or error, the 
ultimate ground is tlie absence of unlawful intention or in- 
advertence. 

[For if the ignorance could have been removed by due at- 
tention or advertence, the act is imputable to negligence, heed- 
lessness, or temerity.] 

For example . — If intending to kill a burglar who has 
broken into my house I strike and kill (in the dark) my own 
servant, the mischief is attributable to inevitable error. 
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Ignorance of Law. 


For an obligation to be effectual — 

1. The party must know the law imposing the obli- 
gation to which the sanction is annexed. 

2. The party must know (or must be in such a position 
that with due advertence he might know) that the given act 
would amount to a breach of the obligation. 

Unless these conditions concur, the sanction cannot 
operate upon his desires. 

Ignorance of fact is therefore in every system of Law 
a ground of exemption. 

Ignorance of Law is generally not a ground of ex- 
emption. 

The reason given in the Pandects is — 

That ignorance with regard to fact is often inevitable ; 
that is to say, no attention or advertence could prevent it. 
But ignorance of law excuses none, for the law both can be 
and ought to be knowable. 

[Answer to this — 

Tliat it mistakes what is for what ought to be. 

No actual system is so knowable.] 

Blackstone follows in the same line, urging that every 
one may know the law and is hound to know it. 

This asserting that ignorance should not excuse because 
the 'party is hound to know is to adduce the rule as a reason 
for itself. 

The true argument in favour of the general rule seems 
to be that if ignorance of law were admitted as a ground of 
exemption, the Courts would be occupied with questions 
impossible of solution, as to whether the party was 
ignorant of the law at the time of the wrong done, and, 
assuming his ignorance, whether it was inevitable. 

The admission of ignorance of fact as a ground of ex- 
emption is not attended v/ith these disadvantages, for the in- 
quiry, is limited to a given incident. 
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In onr own law the mlo holds almost nniversallj. In 
the E/oman Law there are certain classes of persons ‘ quibus 
permissum estjus ignora/re* e,g. women, children under age, 
and soldiers. The reason is that it is presumed that their 
information does not extend to a knowledge of law. 

[But even these classes of persons cannot allege with eifecc 
their ignorance of those parts of the law which are founded on 
the jus gentium. 

This corresponds to our division of malum in se and malum 
prohibitum.] 

The objection to ex ^ost facto laws is consonant with the 
general principle that intention is of the essence of injury. 
The law not being in existence at the time of the injury 
being done, there could have been no sanction to operate as 
a motive to obedience, there being nothing to obey. 

There could, therefore, be no injury, because no in- 
tention to break a law. 


LECTURE XXVI. 

[Digression on presumptions of Law. 

Presumptions arc of two classes, Presumptiones hominis 
and presum^piivnes juris : the latter may be subdivided into 
lwesum2jtione8 juris and presumptiones juris ei de jure, 

• Fresumptiones hominis, or presumptions simply so 
called, are drawn from facts of which the law has left the 
probative force to the discretion of the judge. 

A presumptio liominis is not necessarily conclusive even 
if no proof to the contrary bo adduced. 

Fresumptiones juris are inferences drawn in pursuance 
of the preappointment of the law. Proof to the contrary 
is admissible in these cases, but till it is adduced the pre- 
sumption holds good. 
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Presumptiones juris et de jure.— -In those the law pre- 
determines the probative force of the fact, and also forbids 
the admission of counter evidence.] 

iii. Infancy and Insanity. 

An infant or an insane person is exempted from liability 
because it is a presumptio juris that ho is not doU capax^ or 
capable of consciousness that his conduct conSTcIs” with 
the law. This capacity may be established by appropriate 
evidence. 

In the case of an infant less than seven years old the 
inference of incapacity is a presumptio juris et dejure. 

This is not inconsistent with the statement, that ignor- 
ance of the law is not (per se) a ground of exemption, for in 
the above cases ignorance of law is only considered as one 
of the grounds of exemption in company with others from 
which it cannot be severed. 

iv. Drunkenness. 

In the Homan Law drunkenness (unless it was the con- 
sequence of an unlawful intention) was a ground of 
exemption, even in the case of a delict. Drunkenness is 
assumed to be similar to infancy and insanity, according to 
this view. 

In English Law drunkenness is no exemption. 

V. Sudden and Furious Anger. 

In English Law this is never a ground of exemption. 

In Homan Law it is admitted if it be such as to exclude 
all consciousness of the lawfulness of the act, in the same 
way as drunkenness and insanity. 

When the pai*ty is answerable for deeds done in furious 
anger it is in respect of his having neglected that self-dis- 
cipline which would have prevented such anger. 
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[The case of or want of skill is fronted in the same way.] 

[The distinction between delicts and qnasi-delicts of the 
Eoman Law seems to be illogical. 

For example . — The imperitia of a physician is a delict. 

That of a judge, a quasi-delict. 

But the ground of liability is in both cases the same, the 
taking upon himself by the injuring party of functions ho was 
not qualified to exercise. And the right violated being in each 
'case one in rem, they are both delicts.] 

Grounds of exemption not depending on the foregoing 
principle. 

The party is exempted in some cases in which tlie sanc- 
tion might act on his desires, but in which the fact does 
nt)t depend on his desires. 

For example-^ 

1. In case of physical restraint : 

The agent may be conscious of the obligation, but the 
sanction would not bo effectual if applied, because the 
agent could not perform the obligation. 

2. In case of extreme terror : 

' The agent is urged to a breach of the duty by a motive 
stronger than sLny sanction ; and as the sanction would be 
inoperative, its infliction would be unadvisable. 

[Tho above cases are rather instances in which the notion 
of obligation is wanting, because the sanction could not be 
operative.] 


LECTURE XXVIL 

^ S ametio ng. 

Sanctioiig may be divided into two dagges : — 

1. Thoge which are enforced at the discretion of the 

injured party, or of his representative, i,e, CiTil.9r Private 
Sanctions. > 

2. Those which are enforced at the discretion of the 
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sovereign or state, as exercised according to law, i,e. Cri- 
minal or Public Sanctions. 

By some it is urged that the object of criminal sanctions 
is the prevention of wrongs, 

That of civil, the redress of wrongs. 

But the remote and paramount end of a civil sanction, 
as well as that of the criminal one, is the •prevention of 
wrongs. 

And further, actions, such as the Roman penal actions, 
are sometimes given to punish the wrbng doer as well as to 
give redress to the injured party. ^ 

It is also held that the prevention of future injuries is 
the sole end of a criminal proceeding, and that the preven- 
tion of injuries and the redress of the injured party is the 
object of civil proceedings. 

But this will not hold, for in those civil actions which 
are called penal the action is given for the mere purpose of 
punishing the wrong doer. 

Laws are sometimes sanctioned by nullities : 

For emniple, — The legislature annexes rights to ceiiaiu 
transactions on certain conditions — to contracts, for in- 
stance : If the conditions be not observed the transaction 
is void or voidable. 

Some sanctions are vicarious, — they only act on us 
though sympathy. 

For example, — Forfeiture for treason, which punished 
the children for the fault of the father. 

Various meanings of the word Sanction : 

1. In the sense used above — a conditional evil annexed 
to a law to produce obedience to that law. . 

2. Blackstone limits it to punishment under a criminal 
proceeding, and the Roman lawyers applied it to the clause 
ip a penal law declaring the punishment. 

3. It also is used as equivalent to ‘ confirmation by legal 
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authority' as when we say that a bill is sanctioned by 
Parliament. 

4. In the Digest, ‘ sanction * is used of the law or the body 
of law collectively ; if in beginning of digest, Totam sanc~ 
timem Itomanam — all the Law of Rome. 


End of Part L 


Part I. consisted of definitions of leading terms : in 
Part II. we proceed to consider Law with reference to its 
Sources and to the Modes in which it begins and ends. 
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PART n-LAW m RELATION TO ITS SOURCES AND 
TO TIIE MODES IN WHICH IT BEGINS AND ENDS. 


LECTURE XXVIII. 

Meaning of the phrase < Sources of the Law/ 

1. In one of its senses the source of a law is its direct 
or immediate author. 

[If the immediate author he the sovereign, the metaphor is pro- 
perly used ; if a subordinate, the phrase is improperly used, but may 
bo retained for conyonience.] 

2. It also means the original or earliest extant monu- 
ments or documents from which the body of the law may 
be known or conjectured. 

[More properly the phrase viewed in this light means — 
‘ Sources of the Icnowledge conversant about lawSy ^ fontes 
e quihus jurU noUtia hauritv/r.*'] 

For example , — In Homan Law the extracts from the classical 
jurists contained in Justinian’s code. 

In English law, the statutes and law reports. 

Law considered with reference to its sources is usually 
distinguished into Law Written and Unwritten. 

According to the Modem Civilians — 

Written Law is made imme^ately and directly by the 
supreme legislature. 
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Unwritten Law is not so made, but owes its validity to 
the authority of the supreme power. 

This may be called the judicial meaning of the phrases. 
According to the Homan Lawyers — ' 

Written Law was that which was committed to writing 
at the outset. 

Unwritten Law was law not so committed to writing. 
This may be called the grammatical meaning of the 
phrase. 

Though the phrases written and unwritten law give 
rise to misapprehension, yet in the judicial sense they 
embody an important distinction of laws into — 

1. Those made directly and immediately^'1^ the 
supreme legislature ; and 

2. Those not so made, but deriving their validity from 
the sovereign. 

Of the first class we may take as examples — 

1. Our own Acts of Parliament, made directly by the 
sovereign parliament. 

2. The ordinances made by the iStats Generaux in 
France while they subsisted, and by the kings afterwards. 

3. The leges, plebiscita, and senatus consulta of the 
Homans {in liherd repuhlicd'). 

During the Commonwealth the supreme legislative 
power resided in the Roman people (senate and plehs). 
When this power was exercised by the whole poj^ulus 
assembled in caries or centuries the enactments wero 
called ‘ leges' 

When cx6u*cised by the ;pleh8 with the concurrence of 
the senate, 'plehiscita. 

When exercised by the senate with the concurrence 
of the plcbs (as signified by the tribunes of the plebs) 
senatus ccusulta, 

4. The constitutions of the Homan Emperors. — After 
the destruction of the Commonwealth the legislative 
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power was long exercised in constitutional forms, and the 
emperor was in theory merely ^jirinceps seftiatvs' After 
the accession of Hadrian, however, the emperors openly 
legislated as monarchs and autocrators. 

These imperial constitutions were called j^rincipum 
plcusita^ and were either General or Special. 

General constitutions (edicta^ leges edictales, epistolm 
generales) established a law or rule of a universal or general 
characl^r, and not regarding specifically a single person 
or case. 

Special constitutions regarded specifically single persons 
or cases. They were of various characters. 

0 m 

* a. The extraordinary Mandate, or an order ad- 
dressed to a civil or military officer to regulate his 
conduct generally, or in some specific case. 

/3. The Frivilegia imposed on some single person 
an anomalous or irregular punishment, and were 
then called * odiovs' 

Or conferred on some single person an anomalous 
or irregular right, and were then called ^ fav<mrahle.^ 

A patent right granted by Parliament would in our law 
illustrate the latter, and an act of attainder, the former class of 
Frivilegia. 

y. Decreta and rescripta. — 

These were made by the emperors in their capacity 
pf sovereign judges. 

A decrete was an order on regular appeal from a 
lower tribunal. 

A rescript was an order preceding the judgment 
in a lower tribunal, directing thejudge how to decide 
the case. 


H 
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Examples of laws not made directly and immediately 
by the sovereign legislature, but deriving their authority 
therefrom. 

1. Laws made by subordinate legislatures in the direct 
or legislative manner. 

For example , — 

(a) Acts of the Governor- General of India in 
Council, issued under authority of Parliament (the 
right to legislate for India being expressly reserved 
by Parliament). 

[Canada possesses (by grant of the British Parliament) full 
powers of legislation, subject to the veto of the Queen in 
Council. The British Parliament, accordingly, is not sovereign 
in Canada.] 

2. By-Laws made by corporate bodies. 

These are made by the various bodies, but owe their 
validity to the authority of the sovereign. 

For example , — The Board of Trade Kegulations and Schemes 
of Charity Commissioners. 

3. Laws made in the way of direot legislation by 
courts of justice. 

These are made by the courts or by persons holding judi- 
cial offices not in their judicial capacities, but by a power of 
proper legislation conferred on them by the supreme legis- 
lature. 

For example,^ 

(a) The Buies of Practice laid down by our Courts of Law. 

(jS) The firrets reglementaires of the French parlementa 
which were in the mature of general statutes. 

(7) The edicts of the Boman praetors forming the body of 
law called the Jus preetorium. They were general laws made 
and published in the way of direct legislation by virtue of a 
power at first assumed by the praetors, and afterwards confirmed 
to them by the supreme legislature. 

4. Laws made in the way of judicial decisions by sub- 
ordinate tribunals. 

[For laws, as has been observed already, are occasionally 
made in this way by the sovereign himself, e.g, the rescripta 
of the Boman emperors.] 



WRITTEN AND UNWRITTEN LAW. 


99 


[Laws originating in customs and in Uio opinions of jurists 
aro not distinguishable from other laws in respect of their 
source, for they derive their effect as law, not from the jurists, 
but from the judge or legislator, who interposes his authority 
to them.] 

5. Autonomic Laws. 

These are laws established by private persons, to which 
the legislature lends its sanction. 

For example . — A father or guardian may prescribe to his 
child or ward certain conduct which the Courts of Justice will 
compel him to follow. 


LECTURE XXIX. 

The distinction between written and unwritten law (in 
the judicial sense) is also denoted by the opposed expres- 
sions — 

Fromnlged and unpromulged. 

Law made by the supreme legislature is said to be 
promulged, and law emanating from a subordinate source 
is said to be unpromulged. 

[For the purpose of this distinction we must Understind the 
word promulged to mean ‘ published for the information of the 
persons bound by the law,* and, if there is only one person or a 
few persons so bound, this promulgation .is taken to bo suffi- 
cient to answer the purpose for which promulgation is necessary.] 

But the words do not accurately represent the dis- 
tinction. 

For, firstly — 

Laws established immediately by sovereign authors 
are not necessarily promulged. 

[As a matter of fact, the general or edictal constitutions of 
the Homan emperors were not binding till they were published. 
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Hence, probably, the application of the term * promulged * to 
such lavs as proceed immediately from sovereign authors.] 

The rescripts of the emperors and others of their special 
constitutions were exclusively addressed to the persons 
whom they specifically regarded. Yet they were set imme- 
diately by their sovereign authors. 

In England an Act of Parliament becomes obligatory 
from the moment it has received the royal assent, and no 
promulgation is requisite, as it is a presumption et de 
jure that it is known to the subjects. 

Blackstono’s reason for this is, ‘ that every man in Eng- 
land is, in judgment of law, party to the making of an Act 
of Ea/diam&nt, being present thereat by his representatives' 

Secondly — 

Law may be generally published, though emanating 
from a subordinate source. 

For example, — The law or equity of the pradtors, which 
was published for the guidance of all whom it might concern. 

The distinction between Written and Unwritten Law 
in the Grammatical sense. 

According to the distinction, taken in this sense, laws 
are styled written or unwritten with regard to the dif- 
ference in the mode of their origin, and not with regard to 
a difference in their source. 

Any law* which, by the authority of its immediate 
maker, is written at the time of its origin is styled Written 
Law. 

Any law not so written is styled Unwritten Law. This 
was the only distinction between written and unwiitten 
law recognised by the Boman lawyers. 

F(yr example, — ^The praetorian edicts and the responsa 
prudentimm (as well as hx, plehiedta, aenatus conaulta, and 
prmciptm placita) are styled jua acriptum by Justinian 
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(Jn»t. i. 2, 3). Bnt the praetorian edicts are clearly 
unwritten law in the juridical sense of the term. 

Customary law is, according to Justinian, non scrips 
turn ; for, assuming that it exists consensu utentium^ it must 
originate sine scripio. 

Law made by subordinate tribunals, or through judicial 
decisions, may belong to either class (sensu grammatico) ; if 
committed to writing in the first instance it would be 
written law, if not, unwritten. 

The distinction between written and unwritten law, 
sensu grammatico^ corresponds with the meaning of the 
phrases in French law, ‘ l?ays de droit ecrit ’ and ‘ Tags de 
coutumes,' the former being the country where the Homan 
law (which was written law in the grammatical, but not 
the juridical sense, not being established by the direct con- 
sent of the sovereign) prevailed. It was written law, 
sensu grammatico^ inasmuch as it existed in writing before 
it was adopted by the French courts. 

Hale and Blackstone adopted the juridical sense of the 
distinction between written and unwritten law. But the 
latter seems to confound the two meanings when he speaks 
of unwritten law thus : ‘ I style these parts of our law leges 
non scriptse, because their original institution and authority 
are not set down in writing.’ 

The terms proper to the English law are not written and 
unwritten, but Statute and Common Law, a division which 
excludes law mado in the direct mode by subordinate 
legislation. 

Distinction between Law established directly (^.e. by 
tlio legislature) and Law established obliquely (i-e, by 
judicial decisions). 

(This distinction depends on the modes in which laws 
originate and not on their sources.) 

Whether established, directly or obliquely, a law may | 
emanate from the sovereign or from a subordinate source., \ 

When a law is established directly the object is the estal> i 
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lishment of a law or rule ; when indirectly, the decision of 
a specific point or case. 

At an early period of a nation’s history we generally 
find the legislative and judicial functions in the hands of 
the same person or body ; in our own country the two 
functions have become more widely separated than in any 
other. 

The two classes of law above considered will respec- 
tively be styled ‘ Law made directly ’ and ‘ Law introduced 
and obtaining obliquely,' or ‘ Law established in the way of 
judicial legislation' 

[The term iTudge-made Law, as used by Bontham, of part 
of this latter class, mHU be rejected as leading to confound the 
sources with the modes of the origin of law.] 


LECTURE XXX. 

Certain supposed Sources of Law examined. 

Every positive law is established either immediately by 
the monarch or sovereign body exorcising judicial or legis- 
lative. functions, or by subject individuals or bodies exer- 
cising delegated powers of judicial or direct legislation. 

But it is by some writers supposed that there are 
positive laws which exist as such independently of a 
sovereign authority. 

The first of these kinds of law is — 

I. Customary Law. 

Customary laws may be divided into two classes 

1. Those styled notorious, which are enforced by the 
tribunals without proof of their existence. 
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2. Those needing proof before enforcement by the 
tribunals. 

This division does not agree with the division of laws 
into General and Particular (General as prevailing through- 
out the country ; Particular as prevailing only in portions 
of it). General customary laws aro of the class termed 
* notorious' but of particular customary laws some do not 
need proof {e.g. the custom of GavdJcmd) and others do. 

The civil and canon laws as obtaining in England aro 
ranked by Blackstone and Halo with particular customary 
Jaws. They would more accurately be styled ^singular* (in 
the sense of the Homan jurists), as not possessing harmony 
or consistency with the rest of our system. But they are 
undoubtedly portions of tho general law of the land. 

Wc 'will first tako the class of Notorious Customary 
Laws, or General Customary Laws, together with such Par- 
ticular Customary Laws as are enforced by the tribunals 
without proof of thoir existence. 

1. A customary or moral rule may become a legal 
rule through adoption by the sovereign or subordinate 
legislature, in which case it is styled Statute Law; or 

2. It may bo taken as the ground of a judicial deci' 
sion to serve as a precedent, in which case it is called 
Judiciary Law. 

[Custom, which is the OAUse of the moral rule, is by a con- 
fusion of terms, os exemplified in the meaning often attached 
to customary L'nii', supposed to be the source of the positive law 
founded on it.] 

According to either of the above suppositions the 
source of the legal rulo is the legislator or judge, as the 
case may ho ; though when clothed in the judicial mode 
with the legal sanction the law is commonly called ‘ Cus- 
tomary Law,’ notwithstanding that it owes its existence as 
law, like every other law, to the sanction of sovereign 
authority. 
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A current Hypothesis regarding the Source of 
Customary Law refuted. 

It has been held by many jnrists that all the judiciary 
law administered by the Common Law courts is customary 
law, and exists by force of immemorial usage as positive law. 
Answers to this argument : — 

1. All the customs immcmorially current in the 
nation are not legally binding, which they would be if 
tlio positive laws founded on some of them obtained by 
force of immemorial usage. 

2. Supposing tliat customary law existed as positive 

la^v it could not be abolished except 

Avith the eonsent of its imaginary found(TS. But posit iv(', 
as founch*d on customary, law is often abolished hy 
Parliament. 

3. According to the hypothesis, eustomary laws are 
transmuted into positive* laws when their existence as 
such is declared by decisions of the Common Law courts. 

But if they existed as positive laws because the people 
bad observed them as customary rnJes, these declaratioias 
and decisions would not be necessary. As a matter of 
fact, much of the judiciary law administered in the 
Common Law courts is not founded on immemorial 
usage — Mercantile law, for instance. 

4. The hypothesis in question seems to disre^’ard tlie 
judiciary law administered by other tribunals than the 
Common Law courts. 

The origin of the theory, that customary law obtains aa 
positive laAV, ‘ cmisensu utentium^^ probably lies in the pas- 
sage of Julian (Digest, i. 3, 32) : * Jnvetcrafa covsnetado 'pro 
lege non im'merHo custoditur. El hoc cst jus quod dicitnr 
moribus constitutum. Nam quum ipsce leges nuUd alia ex 
causd nos tetieani quam quod judicio poqnili receptee sunt 
merito et ea quee sine ullo scripto pqpvlus prohavit tsiiehunt 
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nmnes. Nam quid interest populue suffragio voluntatevi 
suam declaret an rehus ipsis et factiti?* 

Objections to tho passage : — 

1. It confounds an act of tho people in its sovereign 
capacity with tlic acts of its several members. 

2. The position would bo plausible if the people were 
really sovereign, but under an oligarcliy or monarchy it 
appears absurd that the laws formally established by tlu* 
virtual monarch and the customs observed by the 
governed should be referred to the same source. 

Blackstone says, in commenting on the passage above 
quoted, ‘ Jl is one of the characteristic marls of English 
liherfu that oar common law depcifuls upon custom which 
carries this internal eridmee <f freedom along with if, 
that it was 2^rohahlg Intntduced Inj the voluntary consent 
of the ])Co pie, * 

lint customary law exists as positive law on establish-! 
rnent by the sovereign. If the jieople have no .share in tlu? 
sovereignty they can have no part in the in trod motion of 
positive law. 

And under oligarchies and monarchies mueh of the 
prevailing law is customary, so that it cannot be a mark of 
freedom, a term which means, if anything, that the govern- 
ment is purely or partially popular. 

Blackstone may have meant that the customs on wliieJi 
tho law is produced arc necessarily introduccil by th»i con- 
sent of the people, or arc necessarily con.sonant with 
their interests and wishes. 

If the people are enlightened and strong thi.s position 
might he t(3nablc. 

If they be ignorant and weak,, custom as well as law 
will commonly be against them. 

For instance, the slavish condition of the lower classes 
in the Middle Ages w'as due to custom, and law framed 
upon it. The body of the people in many European 
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countries have been relieved by direct legislation from the 
evils with which they were before burdened. 

II. The second class of laws supposed to exist as 
positive laws independently of a sovereign authority 
consists of 

^ Jus prudentibus compositum/ or law constructed by 
private jurisconsults respected for their knowledge and 
judgment. 

It will appear by reasoning similar to that in the case of 
customary law that the opinions of these jurists may be 
causes, but cannot be sources of law. Their opinions 
derive their effect as law from the interposed authority of 
the judge or legislator. 

[According to a story in the Digest the tribunals in the 
reign of Augustus were instructed to take the law in certain 
doubtful cases from the dicta of certain jurisconsults who 
were named. If so, these were judges of the law, and not 
merely private individuals.] 

In ,our own law the authority of the prudentes, or, as 
we should call them, the text-writers, is sunk, and the 
decisions really framed on their opinions are considered 
declarations of Jaw established by immemorial custom. 

III. The third class of these Laws consists of Law 
Natural or Universal. 

The Divine being or nature is not u source of law in 
the strict sense. Law fashioned on a Divine or natural 
original exists as law by the establishment of the human 
sovereign. 

The Divine being or nature is the remote cause, and 
not the source of such law. 

The extension of the term ‘ source ’ to include every 
‘ remote cause * leads to endless confusion. Thus ‘ Jics quod 
natura inter omnes homines constituitf ^ Jus morihus emu 
stitutum* ^ Jus prudefiitihus composihbm* dBviYQ their names 
from their remote cause, and net from their source. 
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Again, in onr own legislation we see a similar result, 
as when an Act of Parliament is associated with the name 
of its remote cause ; for instance, * Lord Campbell’s Act,* 
the source of any such Act being the supreme government. 


LECTURE XXXI. 

Jus Gentium. 

(1.) The Jus Gentium as conceived by the Early 
Roman Jurists. 

1. According to the Roman law members of indepen- 
dent nations not in alliance with the Roman people had 
no rights as against Romans, or against other aliens. 

A member of a state in alliance with Rome only enjoyed 
such rights as were conferred by the provisions of the 
alliance. 

[It is probable that aliens were protected from actual 
violence and spoliation while residing in Boman territory ; with 
this exception the above proposition is probably true.] 

(2.) Aliens, members of conquered nations, were not 
admitted to the rights of Roman citizens, nor were they 
stripped of all rights. 

Generally speaking, they retained their own 'govern- 
ment and laws, so far as was consistent with a state of 
subjection to Rome. It is laid down in the Digest that 
the law peculiar to each particular region shall, if possible, 
be applied, and, in default of this, the law of Rome. 

Hence arose this difficulty. By what law could rights 
of members of subject communities against Romans, or 
against the members of another subject community, be 
enforced. 

To meet this difficulty the PrcBior peregrmua was ap* 
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pointed to administer justice in Italy between Homans and 
members of Italian states, and between members of any of 
those states and members of any other. 

[This praetor was styled peregriiinB because his jurisdiction 
was exercised more frequently in questions between foreigners 
than in those between Ilomans and foreigners. The old-estab- 
lished praetor was now called urbanus, in contradistinction to 
the other.] 

A body of subsidiary law applicable to the questions 
that came before the new prastor was gradually established 
by his successive Edicts, founded on a comparison of tlm 
various systems or bodies of law which came under his 
cognTsance. ^ 

The body of law thus formed acquired the name of the 
* Jus Cfentium' 

The term originated either in the fact that this body of 
law was jus omnium gentium^ as opposed to the law of a 
particular state, viz. Rome. 

Or it may have meant law conversant about foreigners 
(gentes being used in opposition to cives, a distinction 
similar to that of "EXXiyi et; irai fiappapoi, ^Jeivs and Gen~ 
tiles, 

The jus gentium of the' prastor peregrinus was extended 
by the Roman governors in the various outlying provinces, 
and it naturally was nearly uniform throughout tbo Roman 
world, as all its immediate authors were representatives 
of the same sovereign. 

As distinguished from the systems of law which were 
respectively peculiar to Rome and the dependent communi- 
ties this subsidiary law was styled jus omnium gentium or 
^ jus gentmmy the law of all the nations which composed 
the Roman world. 

As being the law common to those various nations, or 
administered equally amongst them, it was styled ^jvs 
cequum * or ‘ oequitas,* 

I So much of the jus gentium (which was the product of 
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a more enlightened age than the Roman law itself) passed 
into the jua proBtorium (or law created by the prcctores 
urhani)y that the name ceqmtas became transferred from 
the jibs gentium to the jvs proetorium. 

After this incorporation of the jus gentium with the 
proper law of Rome, the latter was distinguished into two 
portions, the jus gentium^ which had been incorporated 
with it, and the remnant of the older law, which the jus 
gentmm had not superseded.' This remnant was style d Jus 
civi^ the proper and peculiar law of the Roman civltas. 

The distinction hetyfeen jus civile amd jus gentium nearly 
tallies with that between jus civile and jus prcetoriuniy for 
1. Most of the jvis praetorium was naturally formed upon 
the model which the jus gentium (pvjus eequuni) presented ; 
and, 2. The incorporation of the jus gentium with the law of 
Rome was chiefly cflected through the edicts of the Urban 
preetors. 

For these reasons jus gentium and jm prmtoriwn came 
to be considered equivalent expressions. 

So the term ‘ cequitas ’ in the same way was restricted 
to the jus preetorium, though it might have been extended 
to a lex or senatus consultum^ which had borrowed its prin- 
ciples from the jus gentiwtn. 

As the proper Roman law absorbed the jus gentium, the 
latter gradually disappeared, as the former was applicable 
to the cases it had been made to meet. So the office of 
prmtor peregrinus fell into disuse. 

The later Roman law after this absorption of the jus 
gentium tended to universality, and was adapted to the 
common necessities of the entire Roman world. 

[A general law, or jus gentium, nearly resembling the jus 
gentium in question, has prevailed in most countries. For 
every system which is common to a limited number of nations, 
or to all the members of a single nation, is a ‘ jus gentium,’ as 
opposed to the particular systems of those several nations, of 
the particular bodies of law prevailing in that one community.] 
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(2.) The Jus Oentium, or Naturals, as treated in &e 
Institutes and Pandects. . > ' ^ 
The jus ge7itium,0T naturals, of the Institutes and Pan- 
dects has no connection with that described ajbove ; it was 
imported into the Homan law from the systems of the Greek 
philosophers by the jurists styled classical, so called because 
they lived in or about the time of Augustus and the clas- 
sical ages which followed. 

The distinction of jus civile into jus ewile and jus 
gentium, which occurs in Justinian’s Institutes, is as 
follows ; — 

Every nation has a positive law and morality peculiar 
to itself ; these may bo styled the jus civile . 

Every nation, moreover, has a positive law and morality 
which it shares with every other nation, of which natural 
reason is the source or immediate author, and wldch may be 
styled *jus gentmm ’ or ^ jus cmniwni gentium,* 

It is manifest &om a comparison of several passages in 
Justinian that ^ejus gentium of Justinian’s compilations is 
the natural or divinum jus of Cicero ; an idea borrowed 
from the (jivmKov liKaiov, or natural rule of right of the Greek 
philosophers. 

The following passages illustrate the subject : — 

‘ Quod vero naturalis ratio inter omnes homines constu 
tuit id apud omnes populos peroeque custoditur, vocaturque 
jus gentium, quasi quo jure omnes gentes utuntur.' 

* Antiquiusjus quod cum ipso genere hurnano proditum est* 
^Naturals jus quod^ vocatwr jus gentium; quod divind 
quddam providentid constitutmn semper firmum atque immu^ 
tahile permameV 

The distinction of jus civile and jtM gentium, according 
to Justinian, is more speculative than practical, and there 
is hardly a legal inference based on the distinction to 
be found in his compilations. 
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[There is one instance, however, of such an inference. Persons 
who are allowed jus ignorare cannot plead this ignorance 
if they have committed a crime against the jus gentium, which 
it is presumed should be known by a kind of moral instinct.] 

Tho expression jus naiurale is, however, ambiguously 
used even by the classical jurists. It has two meanings: 
1. That portion of positive law which is a constituent part 
of all positive systems; and — 

2. That standard to which all law ought to conform. 

For example. — Slavery is said in some passages to exist 
jure gentium (in tho first sense), and in others it is said that 
slavery is repugnant to the hiw of nature (in the second 
sense). 

V Other meanings of Jus Gentium. 

Jus gentium is sometimes taken to include positive 
morality as well as positive law, especially that portion of 
positive morality which is known as Internatio nal L aw. 
As including all law and all morality supposed to be uni- 
versal, the phrase ^jm gentium ' naturally includes that 
morality which exists inter gentes. 

In some modern treatises almost any system of law 
which enters into g^anj positive systems is styled jus 
gentium. Spelman styles the feudal law tho jus gentium 
of Western Europe. ^ , 

‘ ' (8.) The Law of ITature, or Jus Naturale of Ulpian. 

This jv-s naturale of Ulpian is a law pommon to man 
and beast, * guod natura omnia animalia docuit.' This jus 
naturale he opposes to the jus gentium (which tallies with 
the law natural of the modems). 

This notion is peculiar to Ulpian, and though it is set 
at the commencement of the Institutes, yet no attempt is 
made to apply it in the body of the work ; so that it can 
scarcely be considered the natural law of the Homans. 
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Ulpian falls into two mistakes : — 

1. He confounds the instincts of animals with laws. 

2. He confounds laws with certain motives or affec* 
tions, which are among the ultimate causes of laws. 


LECTURE XXXIL 

Law Natural and Positive. 

The distinction between Law Natural and Law Positive 
according to nLodem writers may be thus stated : — 

The positive laws accounted natural are those which 
are cijBmonJojll^oli^al societies in the character of 
positive laws, and, beingf^pably useful to every society, 
have their counterpart in the shape of moral rules in every 
society, political or natural. 

Laws accounted positive, as opposed to natural, are not 
common as positive laws to all political societies, or, if 
common, have not their counterpart in the moral rules of 
all societies (political or natural). 

Current argument in favour of this view : 

The universal and concurrent observance of this so- 
called natural law cannot be the result of induction from 
utility by fallible human reason, but must be due to an 
unerring instinct, which truly apprehends the rules of 
Divine law. 

But there are positive rules (legal and moral, or exclu- 
sively moral) which are not universal ; these may be styled 
positive, or merely positive, as not being inferred &om 
Divine originals, but as being of purely human position. 

The distinction, therefore, seems to rest on the supposi- 
tion of a moral instinct. 

[But, assuming that the principle of utility is our only guide 
to the Divine laws, the distinction, though not unmeaning, is 
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nearly useless ; for evoiy law which accords with the principle 
of utility must accord with the Divine law of which it is the 
exponent. So that all laws which are beneficent, whether 
they be general or particular, may be accounted natural.] 

Offences against this natural law are styled ‘ mala in ae ’ 
by the modern jurists. 

Offences against law merely positive are styled ‘ mala 
<l in a ^voldhita, * 

This distinction tallies with that of the Romans into 
offences /ms gentium smAjure civilL 

Tlie expression Natural Law has two disparate 
meanings : — 

1. That explained above, viz. certain rules of 
human position common to all societies. 

2. It also signifies the standard to which human 
rules ought to conform. 

• 

Natural Bights. 

The term natural rights would be expected to mean 
the rights corresponding to natural law, but the expression 
is frequently taken to mean the rights and capacities which 
are said to be natural in the sense of original or innate, 
which a man has simply a s beinif a mam .jor^naJiging. under. 
t he p rotec tion of th^..Sfeite. 

For example, — The rights to reputation and to 
security are styled natural rights, though they could 
hardly exist by natural law. 

Blackstonc, by confounding the two disparate mean- 
ings of the term, has classed natural rights (in the sense of 
rights not acquired by any particular incident) with the 
law of persons, styling them absolute rights ; whereas 
they belong properly to the law of things. 
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LECTURE XXXIII. 

Different Meanings of ^ Equity.’ 

In its primary sense the term * Equity * is synonymous 
with universality, being first applied to the jils mqnum of 
the praetors. This jus gentium to which the term was 
applied being distinguished by compavative fairness, equity 
came to denote in a secondary sense ‘ impartiality ' 

Impartiality being good, ‘ equity ’ is often extended as a 
term of praise to any system of law which is conceived as 
being worthy of commendation. 

The most interesting of the various objects denoted by 
the term Equity arc those portions of Roman and English 
law which were established by the praetors and chancellors 
respectively. 

[It is unnecessary to discuss here the notion formerly current, 
but now explodcct that the distinction in the English sense of 
the terms between Law and Equity rested on necessary and 
universal principles.] 

Before proceeding to Equity as a department of Law, it 
is advisable to enumerate certain senses w^hich ‘ Equity ’ 
may bear when it does not denote a certain portion of 
positive law. 

1. Equity as meaning extensive (or restrictive) inter- 
pretation ex ratione legis. 

When the provisions of a law are extended to an 
. omitted case, because that case falls within its reason, 
the law is said to be interpreted agreeably to ‘ equity.* 

[This must be distinguished from that genuine interpretation 
which takes the reason of the law as its guide to ascertain a 
^ tpeciflo doubtful intention.] 

The radical idea of equity in the above instance is 
Universality or Uniformity. 

Restrictive interpretation is that whereby the law' is 
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not applied to a case which it actually includes, but 
which (looking at its purpose) its provisions should not 
embrace. Grotius applies the term eequitas to the 
above species of interpretation, but it is never so applied 
by the ancient writers. This restrictive interpretation 
was probably not permitted by the Roman law, and 
ought not to be permitted by any. 

2. Equity as meaning Judicial Impartiality. 

It often signifies the due administration of the law 
agreeably to its spirit and pui*port. 

3. Equity as meaning * Arbitrium.’ 

As defined by Ciecro and others, it signifies nothing 
more than the arbitrary pleasure or arbitrium of the 
judge as determined by narrow considerations of good 
and evil. 

A so-callcd equity would be entirely mischievous. 

4. Equity as meaning Standard Legislative Principles. 

In the sjimo way that the law natural of the moderns, 

equity often means the standard to which it is supposed 
that law should conform. : ^ 

In this sense equity maybe styled ‘the spirit of laws.’ 

5. Equity as meaning ‘ performance of Imperfect Obli< 
gations.’ 

In this sense an equitable or just man is one who, not 
compelled by the legal sanction, performs the obligations 
imposed by the moral and religious sanctions. In this 
sense equity is used often as a synonym for morality. 


LECTURE XXXIV. 

Equity as a department of Law. 

Of the various portions or departments of law systems 
which have received the name of Equity, the most im- 
portant are what may bo styled — 
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1. The Jus Trodorium^ in tlio Boman system. 

2. The Chancery Law^ in the English system. 

, [The use of the phrase ‘ Courts of Equity’ is improper. In what- 

ever of the usual senses we take the word Equity, Courts of Law 
and Equity are equally concerned with or strangers to Equity.] 

ProBtorian and Chancery law will be contrasted to show 
that the distinction between Law and Equity is accidental 
and anomalous, and also to enable us to state and examine 
more clearly the distinctive advantages and disadvantages 
of direct and judicial legislation. 

1. Frsetorian Equity 
(a) Judicial functions of the Praetors. 

In the early period of the Roman Republic the assem- 
bled Roman people were the judges in criminal cases. 

[Hence the expressions Judicia publica, Helicta publica, as 
applied to criminal procedure and to crimes.] 

The civil jurisdiction at the same time was vested in 
the consuls, to relieve whom the praetor was appointed, and 
in time this latter officer obtained all the jurisdiction for- 
merly exercised by the consuls. 

On the appointment of the second praetor or praetor 
peregrinus, the original ijrcetor was styled urhanus. 

The procedure before the praetor was as follows : — 

The praetor alone heard and determined causes if — 

1. The defendant confessed the facts of the plaintiff’s 
case, and did not dispute their sufficiency in law. 

2. If the contending parties, being agreed as to the 
facts, came to an issu& of law. 

3. If the defendant disputed the truth of plainti^^ 
statement, when the statement was supported by clear 
and convincing evidence. 

If the parties came to an issue of fact, and the case was 
doubtful, the prestor put. the disputed point into a formulob 
or statement (generally involving a mixed question of law 
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and fact), and referred it to Sijudex^ who gave jndgment 
on the case. The formula and jndgment were then remitted 
to the prsBtor, who saw the judgment executed. • 

[The proceedings before the praetor were said to be in jure. 

Those before the judex or arbiter, in judicio.] 

The original proceedings before the prfBtor, viz. by viva 
voce, resemble what Bentham calls natural procedure. 
After the judicial constitution was changed the functions 
of the judex and praetor were both discharged by the latter, 
and the cases were stated on both sides in writing. 

Sometimes the prastor at the outset gave provisional 
judgments, based on the ex parte statements of the plaintiff 
(cf. Injunctions in Chancery and Mandamus at Common 
Law in the English system). Against this provisional judg- 
ment the other party might shdw cause, and in case of 
doubtful fact the question was remitted to a judex, 

Gogniiio, or proceeding extra ordinem, was as follows : — 
In certain cases the praetor acted as a judex as well as 
praetor, and disposed of both questions of law and fact. 

By the time of Justinian this method had completely 
supplanted the older form, and the cognisance of the suit 
from beginning to end was wholly had by a single judge. 


LECTURE XXXV. 

(/3) Legislative Fimotions of the Prstflibrs. 

As the manner of procedure was left in a great degree 
to the discretion of the praator, he was enabled to publish 
on his accession to office Rules of Practice and Procedure, 
which he would observe during office. 

Gradually the preetors proceeded to amend the suisttm- 
twe law (in the Benthamistic sense), or that law which 
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they were called to administer, as opposed to the adjectivo 
law of procedure, which they were empowered to make. 

Edicts were of two kinds, general and special, and it 
was by the former that the prastors mostly introduced new 
law. 

A General Edict was a statute made by the author as a 
subordinate legislator. 

I A Special Edict was an order in a specific case issued 
\ by its author as a judge. 

* ‘ [‘ Edict ’ generally means the legislative ediet when used 

simply. So edicere means to legislate directly, the act of 
judging being denoted by the expression jus dicere or decer- 
nere. In the Verrine Oration, Cicero accuses Vorres of violating 
as judge the rules he liad established as legislator : * quod 
aliter atque ut edizerat decrevisset.’ 

‘ Inferdicere * was used of a provisional order of the praetor 
made on an cx-parte application.] 

The' prfl0tors were accustomed to publish immediately 
after their accession a general edict, which was styled 
^perpetual* (as opposed to ^ occasionaV). This edict 
obtained as law only during the year of office of its author. 
If a prajtor simply copied the edict of his predecessor, the 
edict was called ‘ tralatitium' 

We frequently meet with the phrase ‘the edict,’ 
which phrase is to be explained by the fact above stated. 

With reference to its contents it consisted of a series of 
edicts, the joint work of a series of prtotors, though it was 
promulgated by, and was the edict of, the prsDtor afc any 
given time in office. 

After a time the new matter introduced by each new 
praetor bore a veiy small proportion to the provisions of his 
predecessors. 

The aggregate of rules contained in the edict for the 
time being constituted the ‘Jwa Fratorkm.^ The civil 
law formed by the judicial decisions of the' praetors might 
have been styled Praetorian Law, but (probably in conse- 
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qaeiice of tho Rmall part played by judicial decisions in 
forming Boman law, owing to the facilities of legislation 
afforded to the praetor) the term Praetorian Law was 
applied exclusively to the law as contained in the general 
edict. 

All njagistrates of elevated rank possessed the power of 
legislation, ^jus edicendi^* with regard to such matters as 
fell within their jurisdiction. And the body of rules so 
established was termed ^jus honorarium.'* But as the jus 
pnetorinm forms so important a part of it, the term jus 
honorarium is often restricted to the ^jtis prcBtorium* 

Materials out of which the Jus Prmtorium was formed. 

1. The praetors gave the force of law to moral rules 
which had prevailed generally among the Roman people. 

2. They imported much of the ^j us genU um * which had 
been adopted by the proetor es p eregrini. 

3. They supplied the defects of the jus civile agreeably 
to their own ideas of utility. 

Observation 1. — 

Accordingly, since the praetor drew so largely 
upon the jus gmtmm (or jus <Bquum)y and upon 
rules founded in utility, his system was styled 
‘ Equity.* 

From its mode of growth it naturally consisted of 
a mass of insulated rules, and lacked system. 

Observation 2. — 

The substantive law introduced by the praator 
was implicated with procedure : thus, he did not 
give rights unknown to the jus civile directly, but 
would give an action to any one claiming such a 
right. In the same way he would not repeal an 
existing rule, but would protect a defendant who had 
broken it. 

The actions created by the Praatorian Edict were siyledl 
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Utiles, as being given by way of analogy to actions given 
by tbo jus civile. 

[This is on the supposition that * utilis’is derived from the 
adv. ‘ uti.’ 

But if ntilis have its ordinary meaning, the actions would be 
so termed because of their being available for the prosecution 
of rights.] 

They are also called ‘ actions in factum^' because the 
plaintilf merely stated his facts without reforriTif^ to the 
law entitling him to relief, as would have been done in an 
action jure civili. 

Under the Commonwealth the pra?tors exercised their 
powers by the authority of tho Roman people ; after the 
dissolution of popular government, by the authority of the 
princes .or emperors. 

In the reign of Hadrian tho edict was amended by the 
lawyer Julian, and published as a body of rules immediately 
proceeding from the sovereign, the edict thus becoming 
Written Law in the judicial sense. 

It was also styled perpetmim or continual, as being 
calculated to last in perpetuura or until abrogated by com- 
petent authority. 

It is uncertain whether tho prrotors ever again legis- 
lated directly. It is certain that after the third century 
they had lost the power of so doing. From the time of 
Alexander Soverus to Justinian the sources of law ad- 
ministered by the tribunals were the constitutions of the 
Emperors and the writings of the accredited lawyers. 

Effect of the PreBtorian Edict on the arrangement 
of the Code and Pandects. 

The Code is composed partly of edictal or general 

constitutions (statutes) published by the Roman Em- 
perors as sovereign' legislators, and partly ' of special 
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constitutions published by them as sovereign adminis- 
trators. 

The Pandects consist almost entirely of excerpts from 
the writings of the jurists regarding general principles 
or specific cases of law. As being adopted by Justinian, 
those are properly statutes and judicial decisions. 

The order or arrangement of the Code and Pandects is 
copied from Hadrian’s perpetual edict. The probable 
reasons were — 

1. The order of the prafjtorian edict was the only one 
known for the arrangement of the compilations projected 
by Justinian. 

[The method of Gains (which was servilely copied in the 
Institutes) li.'id only been used by the Institutional writers.] 

2. Many of the writings of the jurists whose opinions 
were authoritative, were in the form of running comments 
or glosses on the perpetual edict. This arrangement had 
the single merit of being familiar to the practising lawyers. 

Some modern writers suppose that the direct legislative 
power exercised by the praetors was usurped and introduced 
j)er artes. 

But the fictions used by tbe praetors were open and 
palpable, and were employed — 

1. Through respect for the laws, which they virtually 
changed. 

2. Through a wish to conciliate the lovers of things 
ancient. 

That the legislative power of the praetors was not 
usurped or assumed covertly appears from the facts, that — 

1. The law made by the praetors was made and pub- 
lished* under the eyes of the people, and with the appro- 
bation of tbe tribunes of the plebs, who could by their 
‘ veto ' have forced its authors to recall it. Moreover, 
it was sanctioned by the direct authority of the people, 
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for numerous ‘ leges ' assume that the jus jproBtorivm is 
part of the law of Rome. 

In most countries, through the comparative incapacity 
of the sovereign legislature, the main work of legislation 
has been done by subordinate judges, otherwise it would 
not have been done at all. At Rome, especially, did this 
hold good, for legislatures (such as the populus and plebs 
of Rome), consisting of numerous bodies, have peculiar in- 
capacities, which obviously are increased in proportion to 
the number to be convened ; and, on the other hand, the 
jus preotorium was peculiarly acceptable, being clear and 
concise statute-law (although judge- made), really serving 
as a guide of conduct. 

[The business of If^gislation should bo entrusted to persons 
versed in jurisprudence and legislation as well as the particular 
system of the given community, the sovereign legislature merely 
authorising and chocking, but not legislating. Certain German 
jurists, haters of codes and admirers of customary law, incon- 
sistently praise the Homan law, not perceiving that its excel- 
lencies belong to it as being a faint approach to a code, and 
that they belong in a higher degree to a well-made code.] 


LECTURE XXXVI. 

Jus PrsBtorium and English Equity compared. 

The distinction between law and equity (in the English 
or technical sense is accidental and historical, being con- 
fined to the Roman and English law; though in other 
particular systems there is equity in the various senses of 
judicial impartiality, impartial maxims of legislation, the 
arhitrium of the judge, the parity or analogy which is the 
ground of so-called interpretation ex rations legis, 

[The origin of the Courts of Equity in England may be 
traced to the inadequacy or unwillingness of the Courts of Law 
to provide for giving relief in certain classes of cases. For 
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instance, if the Courts of Law had giren the power of interro- 
gating the defendant, and had enforced certain Iruste, the 
equitable jurisdiction of the chancellor wouhl hardlj have arisen.] 

Differences between Homan and English Equity. 

1. Frmtorian Equity was administered by the ordinary 
civil tribunals ; English Equity by an exceptional or extra- 
ordinary tribunal. 

2. The Prsetorian Equity was Statute law, pub- 
lished in a general or abstract form. Whereas, Chancery 
law is for the most part judiciary law. 

3. The subjects with which Prmtorian Equity and 
English Equity are conversant are widely different. 

(a) The prsBtors altered the whole law of intestate 
succession, and the law on the subject as found in the 
Code and Novels is entirely based on their equity. 

They also limited the power of testamentary bequest. 

The English courts, on the other hand, adhere to the 
rule ‘ ^qultas sequitur legern^* and have never meddled 
with the subject of succession or of testamentary dis- 
position. 

(/3) The enforcement of trusts (which are of the 
essence of all law whatever) is one of the main features 
of English Chancery Jurisdiction. 

Tho prsstors, on the other hand, did not enforce fidei- 
commissa, which were equivalent to trusts in the 
English law ; they were first enforced by the Emperors. 
The resemblances between Homan and English Equity 
are two : — 

1. They are both unsy stematic in form, and were intro- 
duced by gradual innovations. 

2. They are both the results of attempts to correct or 
supply the deficiencies of an existing law-system which is 
superseded, while in appearance it still continues to exist. 
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LECTURE XXXVII. 

Statute and’ Judiciary Law. 

By Statute Law is meant any law which is made in 
the mode of direct or proper legislation (whether its 
source be the sovereign or a subordinate). 

By Judiciary Law is meant law which is made in 
the mode of Indirect, judicial or improper legislation 
(whether its source be the sovereign or a subordinate). 

Again, 

A Statute Law is made solely and professedly as 
a law or nile, and is intended as a rule of conduct, 
and therefore to guide the tribunals in their decisions 
upon classes of cases. 

It is expressed in general or abstract terms. 

A law made judicially is made for the decision of 
some specific case, and its direct purpose is not the 
establishment of a rule. 

It does not exist in general or abstract terms. 

The reasons for each decision must be gathered from 
a careful observation of the facts with which they are 
implicated, and from them the ground or principle 
of decision must be abstr^^i^ which will apply univer- 
sally to cases of a .dass and will serve as a rule of 
conduct. 

[Through a disregard of these differences between statute 

and judiciary law the framers of the Code and Pandects of Jus- 
tinian have made those works veiy faulty as a code. 

For — 

Each of these compilations consists partly of statute 
and partly of judiciary law. 

Now, the primary index to the intention of a statute is 
\ the grammatical and literal meaning of the words in which 
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it is expressed. But the primary index to the meaning of 
a judicial decision is not the grammatical and literal 
meaning of the words in which it is expressed. The terms 
used must be interpjeted by the nature of the case 
under consideration. 

A large portion of the Code and Pandects consists of 
judicial decisions, or of opinions which, owing to the sanc- 
tion of their imperial compiler, have the force of judicial 
decisions : but the facts of the cases are often suppressed, 
so that the general propositions contained in the special 
constitutions are detached from the facts which are the 
requisite guide to their exact import ; consequently, before 
wo can collect the import of the general principle or rule, 
wo must supply the residue of the specific case from the 
remaining fragments.] 

• 

The ratio decidendi^ or ri^e of judiciary law ascer- 
tained by tlie process of abstraction and induction from 
the decision or decisions in which it is contained, must 
be distinguished from the— 

JRatio logis^ or the e^d and ^purpose which moves the 
legislator to make a statute law. 

The ratio legis is neither a law nor the primary guide 
to the interpretation of a statute, although in some 
cases it may be an aid to interpretation. 


Summary of the Above. 

A Statute Law is expressed in general or abstract 
terms, which are parcel of the law itself. 

And, consequently, the proper end of interpretation is 
the discovery of the meaning attached by the legislator to 
those expressions. 

But a rule of judiciary law exists nowhere in expressions 
which are parcel of the ratw deddendu The terms em- 
ployed by the judicial legislator are merely faint traces 
from which the principle may be conjectured, and not a 
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guide to be followed inflexibly, in case their meaning is 
certain. 

The two processes above referred to, namely, the inter- 
pretation of statute law and the induction by which a rule 
is extracted from a judicial decision or decisions, liave been 
confused by most of the modern civilians, for these have 
applied the same rules of interpretation to the statute as to 
ih.G judiciary law of Justinian’s compilations. 

For example . — 

1. Theyliave confounded extensive interpretation 
of statute law with the application of a decided case 

■ ' to a resembling case. ^ 

Whereas, the former is truly an extension of the 
law to meet a case which its provisions do not com- 
prise. The latter, on the other hand, is the direct 
application of the judiciary law itself, and not the 
extension of that law agreeably to its reason and 
scope. 

Again, the common rule of interpretation, ‘ Cessante ra~ 
Hone legis^ cessed lex ipsa,' applies solely to precedents. 

For statute law may exist as such, though its reason 
may have fallen away; and the judge should not take 
it upon himself to set it aside, though he may think it 
desirable that it should bo altered. 

[The * competition of opposite analogies,’ according to 
Faley, is the source of most legal controversies. 

It cannot apply to the discovery of a rule of judiciary law by 
induction (as above explained), for if inferred from a single case, 
it cannot be founded on opposite analogies; and if inferred 
from more than one, it was founded on their resembling and 
not on their differing properties. 

But probably Faley refers to the application of the rule to 
the case awaiting solution. This case may in some respects 
resemble the subject case of the rule proposed to be applied, 
and in others it may resemble another case forming the subject 
of a different rule. These are competing analogies, but are not 
peculiar to judicial law.] 
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Blackstone says of tLe decretes of the Boman Emperors 
that, * contrary to dll true forms of reasoning , they argue from 
^particulars to generals* 

An imperial decrete, each as that to which Blackstone 
alludes, is a judicial decision establishing a new principle ; 
and the application of the new principle to the case in which 
it is established is the decision of a jtarticular by a general ^ 
not vice versa. 

According to the fiction of the English law that the 
law is an existing something which is only declared by the 
judges, it follows that there cjin bo no ex post facto legis- 
lation in English judiciary law. So Blackstone was pre- 
vented from seeing that the application of a new principle, 
as described above, is really an ex post facto law, with 
regard to the case wliei*oin it is established. 

The order in which law is naturally generated seems to 
be as follows ; — 

1. Rules of positive morality. 

2. The adoption and enforcement of these rules by 
the tribunals. 

3. The addition of other rules drawn from the former 
by conseqiience or analogy. 

4. The introduction of new rules by the judge’s 
arbitriuiu, and illations from these. 

5. Legislation proper by the sovereign legislature in 
the same order. 

6. The action and re-action of judicial legislation and 
legislation proper. 

7. And lastly : A code or systematic, complete, and 
exclusive body of law. 

[The conception of a code is essentially a modem thought. 
Justinian intended his compilations to bo a code, but no sooner 
were they issued than they had .to be supplemented by the 
Novels.] 



128 


ANALYSIS OF AUSTIN’S JUBISPRUDENGJB. 


LECTURE XXXVIII. 

Groundless Objections to Judiciary Law considered. 

1. Bentham’s — 

His argument is that Judiciary Law is not law pro- 
perly so called, consisting at the most of quasi commands. 

But when it is known to the subjects that the will of 
the sovereign is that the principles or grounds of judi- 
cial decisions should be observed by the subjects as 
rules to be enforced by sanctions, the intimation of the 
sovereign wiU must be considered as complete. 

2. It is objected that where subordinate judges have 
the power of making laws the community has little con- 
trol over those who make the laws. 

This is not an objection to judiciary law, but to law 
(whether made in the judiciary or legislative manner) 
established by irresponsible authors, though the objec- 
tion would apply less to statute law, which, being 
expressed in an abstract or general form, manifests its 
scope and purpose ; and if these be pernicious, its author 
cannot escape censure. In the (;ase of judiciary law 
the auihor can with more ease disavow’ any purpose 
which has excited hostile criticism. 

3. It is objected that judicial legislators legislate 
arbitrarily, and that therefore the body of the law is 
varying and uncertain. 

(«) With respect to Supreme Judicial legislation, 
this may bo to a certain extent true, for the sovereign 
is only controlled by the moral sentiments of the com- 
munity. But the objection is equally valid as against 
supreme legislation in the form of statute law. 

(/3) With respect to legislation by subordinates. 



JUDICIAL LBOISLATIOX. 


129 


To the judiciary mode the objection liardly applies , 
for the arbitrium of the judge is controlled by tlie sove- 
reign legislature, by public opinion, and by courts of 
appeal. 

Admitting that the objection will apply to judiciary 
law made by subordinate judges, it will also apply to 
statute law made by subordinate authors. 

[An important influence, controlling the arbitrium of the 
judges, is that of the liar. Private lawyers, whose minds are 
constantly occupied with legal rules, are alone able to evolve 
the numerous consequences which these rules imply ; while only 
the more general of those rules can bo grasped by the unpro- 
fessional public.] 


LECTURE XXXIX. 

PAET 1. 

Disadvantages of Judicial Legislation. 

1. Judiciary Law is difficult to ascertain. — To the 

bulk of the community it is unknown and unknowable. 
To tbo mass of the lawyers only imperfectly known. 

This arises (1) from the enormous bulk of judiciary 
law, which is an obv'ious consequence of its form, every 
rule being implicated with the peculiarities of the case 
or cases by the decision or decisions wherever the law 
was established. 

And (2) from the difficulty of extracting the law 
from the particular decisions by ascertaining the ratio 
decidendi which really constitutes the rule. 

This objection is applicable to statute law when badly 
made, but the evil is inherent in judiciary law, however 
made. 
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2. Judiciary Law is usually made in haste, in the 
hurry of judicial business. 

But it may sometimes be made as deliberately as 
statute law ; for instance, the judgments of our Courts 
of Ultimate Appeal, where the judgment is settled in 
writing before it is published, as the joint judgment 
of the court. 

3. In relation to the decided case by which a rule 
of Judiciary Law is introduced, it is ex p^pst facto law. 

With the exception of the case where decisions of the 
courts are anticipated by the practice of private 
lawyers, but the limitation is insignificant. 

4. There is no certain test of the validity of Judiciary 
Law. 

By what standard are we to judge the goodness or 
badness of a rule of judiciary law ; how are we to know 
that it will be followed by future judges in similar cases h 
Is the number of decisions, the ‘ elegantia * of the 
rule, or the reputation of the judge to be the test ? In 
short, we can never be certain as to the goodness 
or badness of judiciary law. 

This uncertainty is not of the essence of statute law, 
which, if well constructed, is absolutely certain. 

[An objection is made that judiciary law is not attested by autho- 
ritative documents, but resides in the memory of the judges or in 
fallible records. But it is clear that there is no reason ■vfhy this evil 
should exist ; and the objection applies also to statute law, which is not 
necessarily written or published authentically.] 

5. The rules of Judiciary Law are not comprehensive. 

The ratio decidendi being implicated with the pecu- 
liarities of the decided case is almost necessarily confined 
to such future cases as closely resemble the case actually 
decided. « 

Consequently, when a decision is expressed to be 
based on a principle laid down more broadly than the 
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facts required, it is often found necessary subsequently 
to narrow tho rule apparently laid down in the first 
decision. 

6. The Statute Law co-existent with Judiciary Law 
is necessarily imperfect, bulky, and unsystematic. 

Statute law may, though little of the law is of tho 
judiciary type, possess these disadvantages (for example, 
the Prussian code) ; but it is a necessary evil in the 
case of statute law, being ‘ stuck patchwise on a ground- 
work of judicia'i'ij law' The judiciary law in this case 
must have the faults above mentioned. 


PABT II. 

Codification discussed in the Abstract. 

The question is hriefiy this : — 

Is a good and complete code better than a body of 
law well expressed in its way, consisting in whole or in 
part of judiciary law ? 

That codification is practicable appears from the con- 
sideration that it is possible to extract rationes decidendi 
from particular decisions (for otherwise judiciary law 
would not be law at all, but a mass of decisions resting on 
the arbitrium of the judge), and these, if stated in the 
abstract, would be clearer than when implicated with the 
facts of particular cases. The induction previous to the , 
application of the ratio decidendi of a decided case is pro . 
tanto codification of judiciary law. 

That codification is expedient appears from a recon- 
sideration of the evils inherent in judiciary law. 

[Before consideri^ certain imjgertinent aiguments adduced ' 
in favour of and against codification, it would be advisable to 
call to mind the fact, chat codification involves a change not in 
the matter, but the form of law.] 

K 2 
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1. First leading objection to codification. 

The necessary incompleteness of a code. 

It is said that individual cases which may arise in fact 
or practice are infinite, and that, therefore, they cannot 
be anticipated and provided for by a body of general rules. 

Answer. — The objection is applicable to all law, and 
especially to judiciary law, which is either a body of a 
finite number of rules, in which case it is perfectly impos- 
sible that it should provide for the infinite number of cases 
occurring in practice ; or a mass of particular decisions 
inapplicable to the decision of future cases, in which case 
it is not law at all. 

2. Hugo's objection. — A code would be liable to en- 
gender ‘ comjyeting analogies ’ in consequence of the number 
of its provisions, which no judge could know in their 
entirety. In consequence of this the conflicting analogies 
presented by undecided cases would be in exact proportion 
to the number and minuteness of the provisions of the code. 

Answers to this objection. — It proceeds on the sup- 
position that a code must provide for every possible 
case. To the first part of the objection the answer is that 
the future case must either be left to the arbitrium of a 
judge or be provided for by a law, and the incomplete- 
ness of statute law is not obviated by making no law. 
The second part of the objection is that the rules of 
a code are more minute and numerous than those of a 
system of judiciary law, and that they are therefore more 
likely to conflict; but statute laws may bo made more com- 
prehensive than judiciary rules, which are usually narrow. 

3. Third objection,— The alleged failure of the French 
and Prussian codes. 

Answer. — These failures have been due to the faulty 
construction of the iodes. 

(d) The French code — 

1. Is totally devoid of definitions of the technical 
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terms and explanations of the leading principles of 
French law ; so that the code does not even furnish 
the necessary guides to its own meaning. 

2. The authors of the French code display a mon- 
strous ignorance of the principles of Roman law ; for 
example, tlioyhad no clear conception of tlie distinc- 
tion between dominion and ohlujaliones (in the senso 
oi jura in rem and jura in personam respectively) 
as used by the classical jurists. So they speak 
of * uhlitjation' as that which imparts the ^dominium,' 
whereas ohlitjatio, in the sense of the Roman lawyers, 
is always contrasted with and excludes dominium. 

The Prussian, code also is devoid of definitions. It 
bori’ows the technical language of the Roman law, and 
does not give the requisite explanation of that language. 

Again, the French code was never expected by its 
compilers to supersede all other law, but was meant to 
be eked out by various ‘ stihsidia,* such as (1) Natural 
Equity, (2) the Roman Law, (3) the Ancient Customs* 
(4) Usage, General Principles, &c. 

The so-called Prussian code, in the same manner, was 
intended merely to codify the subsidisiry common law 
existing in Germany, which was only resorted to in 
cases for which the local law of tlio various States did 
not provide. 

Again, 

The French code was constructed with extreme haste; 
the original projet being drawn up in four months, and 
being afterwards discussed article by article by the 
Council of State, a body of whom very many were not 
even lawyers. 

There are no provisions in-t^e French and Prussian 
codes for keeping down the growth of judiciary and 
supplemental law by working them into the code from 
time to time. An endless quantity of judiciary law has 
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been introduced in France, but has never been worked 
into the code. So in Prussia the Novels or new consti- 
tutions of the Law Commission, to which all doubtful 
questions of law are referred, exist in a separate state ; 
but there is no attempt to amend the code in pursuance 
of them. 

The failure of the Prussian and French codes has 
been greatly exaggerated : they have at least reduced 
the bulk of tlie old law and cleared it of many of its 
inconsistencies ; and also they have diminished the 
amount of litigation arising from doubt as to the law. 
Savigny's objection to Codification examined. — Savigny, 
after admitting that unity of conception is attainable in a 
code (arguing from the qualities of the so-called Pandect 
Law in Germany), gives some arguments against codi- 
fication. 

1. That no determinate leading principles will bo 
consistently followed by the framers of a code, and 
that, therefore, its provisions must bo incoherent and 
defective. 

Savigny’s own admission, as stated above, refutes 
this objection. 

2. He argues that in an ago capable of producing 
a good code, no code would be necessary, the want 
being supplied by private expositors. 

Answer. — Such expositions might be as well con- 
structed as the code ; but as they would lack authority, 
they would also lack certainty, the judges not being 
obliged to follow them, as not expressing the will of the 
sovereign. 

Again, Savigny objects that a code, by making the 
defects of the law more obvious, would encourage knaves 
to take advantage of those defects. 

Answer. — Probably this evil is greater still in the 
case of uncodified law. 
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Codification in the Concrete. 

The question whether codification in any particular 
society at a given time is expedient admits of no doubt, 
provided the code which supersedes the system of judiciary 
law, or of judiciary and statute law mixed, be a good one. 

And this depends upon whether there can be found 
men sufficiently able to perform the task of codification, 
which is one of vast difficulty, though not impossible. 

An advantage not generally considered would flow from 
codification. If the law were more simple and scientific, 
and if the drudgery at details which now faces every lawyer 
at the outset were removed, the tone of the legal profession 
would be raised, and we should reap incomparably better 
legislation and a better administration of justice than at 
present we possess. 
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PART III.— LAW CONSIDERED IN RELATION TO ITS 
PURPOSES AND TO THE SUBJECTS WITH WHICH 
IT IS CONVERSANT. 


LECTURE XL. 

Law of Things and the Law of Persons or Status. 

This is the first great distinction of law considered with 
reference to its purposes and subjects. 

These branches of law may bo distinguished as fol- 
lows : — 

There are various rights, duties*, and capacities by 
which persons arc determined to various efass^; these 
constitute the condition or statu s with which the person is 
invested, and are the appropnite matter of the department 
of law named The Law of Persons. 

The Law of Persons, or Law of Status, as it would more 
accurately be styled, regards men as bearing or invested 
with status or condition. 

The department of law styled the Law of Things is 
so called for the reason that * JRes ’ includes the whole 
matter of which law is conversant ; and a department of it 
having obtained the title of Law of Persons, the opposed 
portion received the title of the Law of Things. 


Summary. 

The Law of Persons is that part of the law which f 
relates to condition or status. 
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The Law of Things is the Corpus Juris minus the law 
of status or condition. 

What constitutes Status or Condition ? 

The rights, duties, capacities, or incapacities which 
determine a person to a j[iven class constitute his status. 

The distinction between status and any other rights, 
duties, &c., is not susceptible of any strict definition. 
There is no generic character common to all conditions, but 
they bear the following marks : — 

1. The condition resides in the individual as belong- 
ing to a class, and not as an individual. 

“2. The rights, duties, capacities, and incapacities 
composing the status regard specially persons of that ^ 
class. 

3. The class must be such as from its nature cannot ‘ 
include all or nearly all persons. 

4. The rights, duties, ifec., are such as to infiuence) 
the social relations of the individual. 

[5. A person has little or no control over the cir- 
cumstances which determine him to the class, and 
still less has his consent any effect upon his rights 
and obligations when once fixed as a member.] 

The main advantages to be derived from the distinc- 
tion of Law of Persons and Law of Things are : — 

1. Brevity is attained by all that can be affirmed of 
rights and duties generally, being stated once for all in 
a detached form from everything relating to thoso 
rights and duties as regarding certain particular classes 
of portions. 

2. The portions of law specially afPecting peculiar 
classes are rendered more accessible and cognoscible. 
This plan of colleoting under~ separate heads the por- 
tions of law peculiar to particular classes is strongly 
recommended by Bentham. 
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There are two other possible divisions of the corpus 
juris. 

1 . Rejecting the class * Jus rerum ; * the body of law 
might bo divided into special codes, appropriate to peculiar 
classes of persons. 

The evil of this would be that each of the special codes 
would have to contain the matter common to all plus the 
matter specially referring to the peculiar class. 

2. Rejecting the jus personarum, the sets of special 
pro\isions relating to special classes (not collected under 
appropriate chapters) might be appended to the more 
general provisions they are to modify and control. 

By this plan the peculiar law of every class would be 
scattered throughout the code, and consequently inacces- 
sible to members of the individual classes. 

The division into jus rerum and jus personarum is pre- 
ferable to both the above divisions, as it enables all classes 
to find the law relating to themselves, while it gives in 
a connected form the principles of law which are common 
to all classes. 

The distinction, however, has not been consistently 
followed by its authors. 

For instance, the question arises whether the jus per- 
Bonarum of the Roman lawyers was the law of status, or 
merely a description of the facts and events by which status 
is invested or divested. 

Summary of Above. 

1. The rights constituting status regard a com- 
paratively narrow section of the community, and it 
is convenient to have them together for the benefit 
of that section. 

2. They can be conveniently detached from the 
bulk of the system without breaking the continuity 
of the exposition, Which thus gains in clearness and 
compactness. 
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LECTURE XLI. 

Erroneous Definitions of Status examined. 

1. That of the civilians, that Status was an ^occult 
quality* ‘ Status est qualitas cnjua ration© homines diverso 
jure ntuntur.’ In other words, the status is considered as 
a quality inhering in the given person, giving rise to rights, 
duties, and capacities. But this qualitas will not distin- 
guish a status or condition from any other set or collection 
of rights and duties. 

[TJio rights and duties which constitute status are of two 
kinds : — 

1. Those arising from the fact or event investitive of the 
condition. 

2. Those w'liich arise from that fact or event, coupled witli 
another and a subordinate fact or event. 

The former class are known as rights * ex statu immediate,* 
the latter as * ex statu mediate.* Rights ex statu immodidto 
are closely amilogous with the * absolute rights ’ of Blackstone.] 

2. Second erroneous definition of Status. — Bentham's — 

‘ consequences of the same investitive fact.* 

This definition assumes: 1. That a status is a set or 
collection of various rights and duties ; and, 2, that these 
are the legal effects or consequences of one investitive 
fact, or of one ‘ causa ’ (in the sense used by the Roman 
lawyers). 

Objections to this definition — 

1. These properties will not distinguish status from 
other rights and duties which are matter for the law of 
things ; 

For, firstly, they belong to each of the ajfgregates 
of rights termed universitates juris ; and, secondly, they 
are not even peculiar to universitates juris^ but are found 
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in most rights and dnties termed particular or sin- 
gular, e.g. in the right of dominion in a specific thing. 

3. Third erroneous definition of < Status.’ 

‘ Status is constituted hy the divisihiUtg of the collection 
of rights and duties into those arising immediately from the 
title which engenders the aggregate and those arising me- 
diately from that title through special titles' 

Objection — 

Not all aggregates of riglits, &c., deemed conditions 
are divisible in this manner, and many not considered 
conditions are so divisible ; e.g. (a) the right of the 
owner of a field to walk over it arises from the para- 
mount title, and (/3) the right of the owner to prosecute 
a trespasser arises from the investitive fact whereby he 
obtained the dominium and the special title of the injury 
against the paramount right. 

4. Fourth erroneous definition of * Status.* 

* Status u constituted hy jus in rem in the complexion or 
aggregate of rights ' 

Objections— 

1. In purely onerous conditions the mark is not found. 

2. The mark is found in universitates juris not deemed 
conditions, e.g, hereditas. 

. 3. And in sets of rights deemed singular or particular, 
e.g. dominium. 


LECTURE XLIL 

Fifth Erroneous Definition of ' Status.’ 

That of Thibaut. * Status is a capacity or ability to take 
or acquire a rights and to incm a duty,' 

Objections to this definition — 

1. There are capacities common to ail members .of 
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political societicB. As there must, therefore, be capa- 
cities which are not conditions, the term ‘ capacity * will 
not characterize ‘condition,’ which regards specially 
persons of a given class. 

2. There are conditions (e.y. that of the slave) which 
consist mainly of incapacities. 

3. When the rights and duties arising from the staiti» 
can be divided into those arising immediately and those 
arising mediately from the statiASy the former, it is clear, 
arc rights and duties, and not capacities. Whenever 
the constituents of status arc so divisible, the status is 
an aggregate of rights and duties with capacities. 

The ‘ Tria Ga][)ita * of the Roman Lawyers. 

There were three pre-eminent status which received 
the name of ‘ capita ’ from the Homan lawyers. 

They were : 1. The Status libertatls, or condition of the 
freeman (as opposed to that of the slave). 

2. The Status civitatis^ or condition of the Roman citizen 
as opposed to that of the foreigner. 

3. The Status familicey or condition of being a member 
of a given family, and as such enjoying certain rights and 
capacities. 

A definition of caput is given by the German civilians 
resembling that of status, above given, i.e, that a caput is a 
condition precedent to the acquisition of rights, i.e. it com- 
prises capacities. But caput includes rights and duties 
arising from the status immediately, as well as capacities 
to take rights and incur duties. 

The !^mans did not limit the term Status to the three 
‘ capita,’ for they speak of the status of a slave who had no 
caput at all 
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LECTURE XLIIT. 

Tho Roman lawyers in their works do not conceive the 
purpose of the division into jura personarum and jura 
rerum, consequently in some cases they inserted in the law 
of persons only the events engendering and destroying the 
status in some cases, while in others they also inserted tho 
rights and duties constituting the status. 

The division of Roman Law into Jujt Tuhlicum and Jus 
Vrivatumiy and again, of Jus Privatum into Jus rerumy jus 
personarum y and jus actionumy involves a logical blunder. 

The ‘ generalia * of the jm actionum should bo placed 
under the reruiriy while the parts relating to special 
classes should be placed under the heads of jus perso- 

narum to which they belong. 

Blackstone divides tho Corpus Juris into law regarding 
rights and law regarding wrongs : this is a cross division, 
for the law regarding wrongs also regards rights arising 
out of wrongs. 

The law of things should precede the law of persbns in 
the Corpus Juris, for the latter consists mainly of narrower 
positions and rules modifying the law of things. 

Blackstone divides the Eights of persons into Relative 
and Absolute, meaning by absolute rights those arising 
sine speciali titulo, residing in a person simply as being a 
member of a state, e.g, the right to reputation. 

Objections to tMs division — 

1. Blackstone speaks of absolute and relative rights, 
but all rights are relative, i.e. suppose duties incumbent 
on others. 

2. Ho defines absolute rights as those appertaining to 
individuals as such. But all rights must belong to par- 
ticular persons as particular persons. 
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3. He farther defines them as rights which would 
belong to persons in a state of nature. 

But legal rights can only refer to men as members 
of a given society. 

4. Blackstone makes a further error in classing abso- 
lute rights of persons under the law of persons. As 
regarding all persons these rights are matter for tho 
law of things. 


LECTURE XLIV. 

Law, Public and Private 

1. Public Law strictly is the law of political conditions, 
and as such is properly a department of the law of persons. 

[Two difficulties present themselves ; — 

1. An nccount of public law in this sense would include such 
portions of public law as relate to the Bovereign, and these 
really are positive morality. 

2. Folitioal and private conditions are with difficulty dis- 
. tinguishod.] 

The above arrangement is suggested by Hale, and is to 
bo recommended on the grounds of promoting convenience 
of reference and general coherence of the legal system. Tho 
opposition of public to private law involves a misconception 
as to the real cud of the law, which is in a certain sense 
both public and private throughout all its provisions con- 
ceming tho public and each member of the public. 

2. Public Law in its vague and less definite meaning 
is the law of political conditions and of crimes (with that 
of criminal procedure).” ^ 

This was the arrangement of the Roman jurists. Now 
the law of political conditions does peculiarly affect the 
whole community, but crimes acquired the title of * public 
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wrongs ’ through the accident that crimes were tried origi- 
nally by the sovereign Homan people. 

It is clear that the distinction between crimes and ciril 
injuries, or between public and private wrongs, rests upon 
the difference in the ways in which they are pursued, the 
former being remedied at the instance of the state, the 
latter at the instance of individuals. ' 

So Hale does not style crimes public wrongs, but ^jjleas 
of the crown.* 

[Somo Continental jurists go so far as to include International 
Law under the head of Public Law, forgetting that it is a 
branch of positive morality.] 

Other meanings of Public Law : 

Public Law also is taken to mean — 

1. Law made by the supreme legislature, or by sub- 
ordinate political superiors, as opposed to that made by 
private persons in pursuance of legal rights, 

2. Laws other than those creating ^privilegia* and 
styled ^jus commune * as opposed to ^jus singulare.* 

3. Under ‘ public law * are sometimes classed definite 
and obligatory modes of performing certain transactions, 
e.g. ^ Testamentif actio . . . . publici juris non est* 

4. Laws prohibiting or absolutely binding, as opposed 
to laws dispositive or provisional. The latter class consists 
of laws which determine the effect of a transaction in case 
the parties do not otherwise provide, e.g. the French law of 
Inanriage. 

[The epithet * civil ’ is used of law in the varied senses of 
‘ not-ecclesiastical/ ' not-criminal/ * not-military,' and even ‘ not 
public.'] 
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LECTURE XLV. 

The matter of the Law of Things may be divided 
into — 

1. Primary rights with primary relative duties, i.e. 

those which do npt arise from delicts. ' ^ . , . . . ^ 

2. Sanctioning (or secondary) rightli and duties^ 

which are consequences of delicts. (Their proper pur- 
pose is to prevent delicts.) 

In the language of Ilentham the law of primary rights 
and duties would be called substantive, and that of saiic- 
iioiiing rights and duties adjective law. But this nomen- 
cl.ature, by implying that the divison is between rights 
existing per so, and those existing merely to protect 
other rights, leads to misconception; for many primary 
rights, as well as secondary rights, exist for the protection 
of other rights. This division into primary and sanction- 
ing rights is not founded on a difference in the purposes for 
which the rights and duties are respectively given. The 
true principle of division seems to rest on a difference 
between the events from which the rights and duties arise. 

The division given above .includes procedure, civil and 
criminal, under the head of sanctioning rights and duties. 

* [Bentham includes droit-civil and droit-p^ual in droit-sub- 
stantif, including under droit-p4nai the law relating to civil 
injuries and crimes with their punibhmonts. But all rights of 
action growing out of a civil injury are adjective law ; and 
farther, if the law of procedure be called droit-acyectif, it 
ought to include the law relating to rights and duties arising 
from civil injuries and from crimes and puuishmcnts.J 

Distinotion between an action, considered as a right 
and an* action considered as an instrument for enforcing 
that right. 

Though the scope or purpose of the right of action 
is distinct from tho procedure resorted to in enforcing the 

* Vide Table IX. 

L 
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right, yet it is impossible to extricate the right of action 
from the subsidiary nghts by which it is enforced. 

[Every right of action arises from an injury, the only ex- 
ception being whore a right of action is given on account of 
want of wrongful consciousness on part of defendant.] 

Tn most law systems primary rights are not separated 
from the secondary, i.e. the law conferring the primary 
right is contained by implication in the law which gives 
the remedy. 

JJJ.g. duties owed to *he State are generally to be implied 
from the description of their violations. 

The Institutes follow an illogical division. 

Obligations ex contractu (which are primary rights) arc 
opposed to obligations ex delicto (whicli are secondary), 
and arise from violations of rights in rem. The obligations 
arising from the breach of obligations ex contractu are 
therefore attached to obligations ex contractu ; and if the 
logical arrangement were followed breaches of rights in 
rem would be similarly considered with rights in rem 
themselves. 

Blackstone is more logical, for he treats of obligations 
arising from contract as primary, and those arising from 
a violation of them he classes with wrongs. 


LECTURE XLVL 

Primary Bights. 

Primary Rights, the first of the two great divisions of 
the snbject matter of the Law of Things, have already (Lec- 
ture XIV.) been distinguished into jura in rem and jura 
in personam. They may nowibo subdivided into — 

1. Bights in rem as existing per ee, or as not combined 
with rights in personam. 
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2. Rights in personam as existing per se, or as not com- 
bined with rights in rem. 

3. Simple particular combinations of rights in rem and 
rights in personam. 

4. Such universities of rights and duties as arise by 
universal succession. 

The Roman jurists divided the matter of the law of 
tilings into : 

1. Dominia or Jura in Rem. 

2. Ohligaiiones, or Jura in Personam^ and subdivided 
dominia into (a) dominmmrel singulcBf (ft) jura in rc altend, 
(y) uni vers dates juris. The objection to this division is 
that universitaies juris include rights in personam as well as 
rights in rem. 


LECTURE XLVII. 

Rights in rem as existing per se considered with 
reference to the difference between their subjects. 

1. Rights in rem, of which the subjects are thi^s 
mid the objects forbearances with regard to doterminato 
things {e.g. property in a house). 

2. Rights in rem, of which the subjects are persons 
and the objects forbearances with regard to determinate i ' 
persons (e.g. a monopoly). 

3. Rights in rem without specific subjects, and the 

objects forbearances, having no specific regard to specific 
things or persons (e.g. a man’s right to his good name). 
Those rights in rem, of which the subjects are persons, 
are nearly all matter for the law of persons or status. 

Rights in rem over things. 

1 . When by virtue of the rights the person entitled 
can deal with the subjects to an extent which is indefinite, 
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and not circumscribed (thongli not unlimited), the right 
may be styled dominium or property, as — 

2. When the person entitled can only use the subjects 
to an extent (in one direction) exactly circumscribed, the 
right may be called scrvitus, 

[Various moaniugs attacliod to tho word property or 
dominium : — 

1. Its strict sense, a right indefimto in point of user, unre- 
stricted in point of disposition, and not restricted by rights of 
others whoso enjoyment is postponed. 

2. A right indefinite in point of user, but limited by regard to 
rights of persons entitled in remainder or reversion (e.y. a life 
interest in land). 

3. Tho right of property is opposed to 1 he right of pos- 
Bession, and in this sense it includes servitus. 

4. According to tho Koman jurists it is eitlier — 

(1.) A right indefinite in point of user over a thing ; 

Or (2) jus in rom, or all rights not included under obli- 

gationes. 

5. In English law wo speak only of property in moveables. 

6. The term property is applied to some rights over persons 
that of tho mtistor over tho slave), but not to others (as 

the right of the father over tho son). 

7. Tho aggregate of a man’s faculties, rights, &c., or his 
asaets. It includes in this souse all kinds of rights. 

8. Legal rights of any kind (as when it is said that tho 
object of government is the protection of property).] 


LECTURE XLVIII. 

Dominium as opposed to Servitus. 

Property or dominium gives to the entitled party the 
power of applying the subject to all purposes, except such 
as are inconsistent with his relative or absolute duties. 

Servitus gives the power of applying the subject to 
exactly determined purposes. 
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Property is susceptible of various modes, i.e, tbo limita- 
lions of the power of user may vary infinitely, according to 
the intention of the State in granting the right : but though 
the modes are infinite, and though the indefinite power of 
user is always more or less restricted, there is in every 
system of law some one mode of property in which the re- 
strictions aro fewer than in others. And to this mode 
pre-eminently is the term property or dominium generally 
applied. 

For exam'pU . — In English law Absolute property in a moveable. 

In French law, ProprikL ' 

In the Eoman law, Dominiumy in the strict sense. 

But even this mode of property is nob unlimited in 
respect to the right of user, which must bo such as shall 
be consistent with the rights of others generally, and the 
duties incumbent on the owner. 

Property in this its largest sense, or in any other modifi- 
cation of it, cannot, therefore, bo exactly defined, importing 
as it does an indefinite power of user. 

The detinition of property would necessitate that of 
every right and duty contained in the Corpus Juris. 

But modes of property are distinguishable from one 
another precisely ; for instance, the right of a limited owner 
may be distinguished from that of the absolute owner by 
an enumeration of the powers of user, from which tho 
former is excluded. 

[So in the Institutes of Gains and Justinian, dominium is Dot 
defined at all, but the nature of the right is loft to be inferred 
from the treatise generally. 

In the 544 art. of the French Code propri5t6 is defined 
as the absolute right of defiling with a thing as we will, pro- 
vided we do not use it in any manner prohibited by tho law. 

Such maxims as * Sic utere tuo ut alienum non Lnedas,’ * Qui 
jure suo utitur neminem Iscdit,’ arise from the impossibility of 
exactly defining the right of property, and are really identical 
propositions.] 
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LECTURE XLIX. 

Servitus as distinguished from Dominium, 

Preliminary observations. 

1. A right of servitude is a fraction of a right of 
property residing in another. 

So rights of servitude are styled by the Roman lawyers 
jura in re aliena, or rights over subjects, of which the pro- 
perty resides in another. 

Savigny defines servitude as ‘ a single or particular 
exception {accruing to the benefit of the party in loliom the 
right resides) from the geiieral power of user and Ctcclusion 
residing in the owner of the thing,* 

[But a right in tho nature of a servitude may “exist over 
a thing, which, properly speaking, lias no owner. 

E.g, a sovereign reserves to himself a portion of territory, 
and grants to a subject a right corresponding to a servitude. 
But the sovereign cannot be an owner in the proper sense, not 
being able to possess legal rights.] 

2. Property will here be taken to mean any right in 
rem which gives an indefinite power of user, and Servitude 
a right in a subject owned by another, giving to the party 

a definite power of using it. 

[There are modes of property to which that name is not 
usually applied, and there are servitudes, so called in tho 
Roman law, which are styled rights of property in tho English 
law. 

The term * easement,' though never applied to a right in 
rem which may be styled property, is often not applied to 
rights in rem which are properly styled servitudes.] 

3. Bights of Servitude will be assumed to be rights of 
using a subject owned by another. But negative servi- 
tudes consist..pon faciendo, i,e, in a right to a forbearajice 
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on the part of the owner from putting the subject to a 
given use. 

Servitudes. 

1. Distinction between Affirmative (or Positive) and 
Negative Servitudes. 

Property or ilomininm consists of indefinite powers of 
user and exclusion, which correspond to forbearances on 
the ])art of oihers generally. Frcfpiently these powers are 
restrict(‘d by riglits of a determinate person over the same 
tiling, and when that person has a right (orjtis in ram) as 
against the owner and the rest of the world to put the ' 
subject to uses of a definite class, the person has a right 
called a Servitude ; so also, when the person has a right to 
a forbearance on the part of the owner and the rest of the' 
world from putting the suljject to uses of a definite class. 

lu the former case the servitude is styled positive or 
affirmative. 

lu the latter, negative. 

The terms positive and negative arc applied as affect- ' 
ing the person entitled to the servitude, i.e. a positive I 
S(‘rvitudc gives him a right to do acts over a given subject, • 
but a negative one merely gives him rights to forbearances 1 
on the part of the owner. 

Exaiwple of a Positive Semtude. — A right of w.ay. 

Of Negative Servitude. — Tlio serviius altnis non tollendi. 

2. No servitude can consist in faciendoy that is to say, 
in a right to an act or acts on the part of the owner or 
other occupant. This follows from the nature of servitus, 
it being jus in rem availing against the world generally. 

The question arises, Can a negative servitude be jus in 
rpju ? It is classed as such, since it avails adversus quem^ 
mnque possessor em^ and implies, equally with a positive 
servitude, a duty to forbear from disturbing, lying upon all 
persons equally. 
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LECTURE L. 

8. Real and Personal Servitudes, the Nature of the 
Distinction. 

A real servitude resides in a person as the owner or 
occupier for the time being of a given ^ iiroidium.* 

A personal servitude resides in a given person without 
respect to the ownership or occupation of a jn-a^dlum.' 

The distinction corresponds with that of the PJnglish 
law into easements appurtenant and in (jross. 

A real servitude resides in a person as the owner of 
a preedium, which is called the prwdium dominans. The 
proediunif against whoso owner the adverse right is exer- 
cised, is styled the pnvdkim serviens. These rights of 
servitude are said to reside in the given tilings, and not 
in the persons holding them ; hence we have such terms fis 
Servitufes rerum' 

The expression Personal as here used simply means ‘not 
real,' in the above sense. 

A real servitude can hardly exist over a moveable, for 
to constitute one there must be a preedium serviens and 
a praedium dominans. 

Real servitudes are in Roman law distinguished inio 
\servitutes pnBdiorum urhanorum or urban seryitudes, the 
jscope of which is the commodious enjoyment of a dwelling- 
jhouse, to which it is annexed ; and servitutes rusticorum 
hreediorum, the scope of which is the commodious culti- 
vation of a parcel of land. 

But this distinction lacks scientific preciseness. 

The distinction which obtains in English law between 
rights appendant or appurtenant and in gross approaches to 
that above given as obtaining in the Roman law. 
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Examples.—S. right of way appurtenant is a real pervitudo. 

A right of way in gross is a personal servitude. 

Digressions on servitudes : — 

fl. The maxim ‘Nulli res sua servit ’ imports that, as a ser- 
vitude is a definite) subtraction from the rights of user and 
^ oxidiision, no man can have a servitude in a thing of which he 
is the owner. 

2. Servitus means (a) the duty incumbent on any proprietor 

of the thing, and {&) the correlating * 

3. A right of servitude may co-exist with any mode of pro- 
perty, fur instance, ownership in common. 

Absolute duties annexed to property (such us that of pre- 
venting a house in a town from getting into a ruinous state) 
are not servitudes.] 

4. There arc certain modes of property styled Servi- 
tudes (improperly) in the Roman law. These arc: 1. 
Ihiifructus ; 2. Tims ; 3. Hahifatio ; 4. Oportv, servonm-. 
These seem to be rather modes of property (for the life of 
the owner) variously restricted in regard to powers of user. 

In our own law we have tho nearly similar modes of 
tenancy for life with and without impeachment of waste,, 
tomincy by courtesy, tenancy in dower, &c. 

[In tho Homan law servitns appears strictly to have denoted 
one of tho servitutes praediorum, and was extended arbitrarily 
to usufructus and similar rights by analogy. 

When the Roman jurists wished to refer these rights to a 
genus they included them in * jura in re aliena.’ 

In tho Institutes, ii. 23, apparently following Gains, the 
term Servitus is limited to real servitudes. Usufructus, usus, 
and habitatio, are not deemed servitudes at all. So also in the 
French Code, usufruct, usage, and habitation are not counted as 
servitudes.] 
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LECTURES LI. AND LII.* 

Distinction between Dominium and Jura in re aliend of 

the Homan Lawyers. 

In order fully to explain the meaning of ‘ property * 
^ notice must bo taken of the relation of the State to tlie 
/ private proprietor. We must notice that it is only in 
societies having systems of positive law that property as a 
, legal right can be said to exist. 

Inasmuch as the sovereign, though he cannot have ari)' 
legal rights against his own subjects, has the power of 
dealing with all things within his territory at his own dis- 
ci'etion, unrestrained by positive law, we may for the sate 
of convenience say that the sovereign is proprietor of all 
things within his territory. 

j Of the things which are the property of the State in the 
(above sense some are reserved by the State to itself, others 
are granted for the use and enjoyment of private persons : 
the former class receive the name of res puhlicce^ the latter 
j rcfi privatoe. 

Of res imUIcce there are some which the State permits 
its subjects generally to deal with in certain limited modes, 
such, for instance, as public ways, rivers, and territorial 
seas. These are stjdod res communes. 

Again, of res puhlicce some are retained by the State in 
its own hands, others are conceded to public persons (in- 
dividual or complex) as trustees for the community or 
some considerable section of it ; this latter class receives 
‘ the name of res universitatisy for these public persons were' 
^ and 'are commonly corporate bodies, as, for example,' 
^governments of cities. 

* The analysis follows Mr. Robert Campbelfs arrangement in the 
student's edition. 
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[There is a class of things which partakes of the character 
of both public and private things, viz. property hold by com- 
panies incorporated for public undertakings, who are allowed to 
levy tolls, &c., and to share the profits among the persons 
contributing the capital.] 

Of res puhlicce there is another class, viz. res cUvini juris. 
These are specially reserved by the State or granted in 
trust to public persons for certain uses. 

In Koman law these things are distinguished from res 
2nihliccD, 

Bes prwatoe are those which the State concedes to deter- 
minate private persons for their own advantage. 

In respect of ‘ user ’ the right granted may be a mere 
servitude, or it may amount to any mode of property; 
and in this case the property may be burdened with a 
///msNservitude in favour of the State. 

[As the State caiiuot have legal rights, but only rights analogous to 
legal ones, wo uso the expression * quasi-servitiideB.’] 

Kvaniple of a quaBi-servitnde reserved by the State would be 
a public right of way over a private farm ; of a mere quasi-servi- 
tude grauted by the Slate we may take as an example a right of 
way appertaining to a private farm over a farm in the patrimony 
of the State. 

Various inodes of Property. 

A. In respect of the duration and period of ergoyment, 
which it is the purpose and scope of the right to confer, 
rights of property are susceptible of various modes. 

[When wo speak of a right we refer to the present. A 
future right is a contradiction in terms. But the purpose of 
the concession of rights by the State may rogani the liiture, 
and, so far as it docs so, a present right may be conferred 
to protect that future or expected enjoyment. 

The purposes of the State in conceding the given rights may 
be gathered from observation, at any given epoch, of the pur- 
poses which the rights and duties enforceable by law are calcu- 
lated to accomplish.] 
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The concession may bo (a) for the enjoyment of one 
or more persons ; (/3) for a limited or unlimited time. 

For instanoe, the concession may bo to A for a term of years, 
proA’ided he shall live so long, or to A for life, or to A and liis 
heirs for ever. 

[Heirs of A arc persons capable of taking by way of descent 
from A, the word descent implying that there is physical basis 
of relationship.] 

[In this last case the period contemplated by the concession 
is unlimited, i.e. no term CJin be assigned within which the 
subject will revert to the State. This, of course, is only one 
mode in which the State may confer a right wit h the intention 
of granting enjoyment of a thing for an unlimited period, but 
it is by far the most important.] 

B. Again, modes of property may be determined by the 
intention of the State as to power of alienation^ i,e, as to 
whether the right shall be alienable or not alienable. 

By a right being alienable is meant, that the person 
immediately entitled under the concession slialJ have power 
to assign, convey, or dispose the aggregate of rights in the 
subject to another, and that the State will continue the 
concession in favour of such assignee. 

This power of alienation may take different forms. 

For example . — A concession to A and his heirs, with power 
of alienation to A. 

And this power might enable A to alienate to B and his 
heirs, and the concession, according to the intention of the 
State, would bo enjoyed by B and his heirs cither during the 
existence of hoirs to A, or in perpetuity during the existence of 
heirs to B. 

. Op again, the purpose of the concession may bo that A may 
enjoy the concession for life, with power to alienate his life 
interest, and after his death to C and his hefrs, so that C or 
his heirs shall have power to alienate, so as to pass an estate to 
his assignees and his heirs for ever. 

This, in the language of the English law, would be described 
as * a grant to A, remainder to G and his heirs.’ 



DOMINIUM AND SERVITUS. 


157 


Substitution. 

In Scotch law a grant to A and his heirs, and if A sball 
die intestate and without alienating, to B, would mean that 
A should haveiffnll power of alienation, but if he did not 
exercise it the estate shall go to B and his heirs. It would 
be expressed as a grant to A, whom failing, to B. 

And such a destination would be called a substil 
tution. 

Tlie phrase ‘ Spes successionis ’ is technically and couj 
veniently limited tcTtEose ‘expectations (such as that of B 
in the above case) which arc defeasible in the way above 
mentioned (though it might be generally applied to the 
interest of every person having such a right to a chance ol 
enjoying the concession). 

In whatever terms the concession maybe expressed, the 
8<atc Js^the,.ultimua htSECs, i.c, it must resume the thing 
upon the failure of the scries of persons capable of taking 
under the concession ; that is, upon the expiration of all 
the rights which merely subsist in the thing at the pleasure 
of the State, it naturally re-takes the thing into its own > 
possession. 

This applies both to moveable and immoveable property. 

[In systems of law in which the division into real and per- 
sonal, hcritahlo and administrable, moveable and immoveable, 
is adopted, the intention to limit the estate of a series of persons 
is more readily presumed in heritable tlian in administrative 
property as being of a more permanent character.] 

Absolute Property (Jus in re propria) defined. 

It is a right imparting to the owner a power of inde-i 
finite user, capable* of being transmitted to universal/ 
successors by way of descent, and imparting to the owueil 
the power of disposition (from himself and his heirs pen 
nniversitatem, and from all who have a spes successiArnii 
under any existing concession) in favour of such person8| 
as he may choosoi with the like powers and capacities as' 
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he had himself, and under such conditions as the mnni- 
cipal law attaches to the dispositions of private persons^ 

Jura in re allend defined — 

Jura in re alien^ are fractions or particles residing in 
one party of dominium, strictly so called, residing in 
another, and they may be either definite or indefinite 
subtractions from the owner's power of user and exclusion. 

The jura in re aliend generally considered in the Roman 
law are — 

ServituSj emjilnjleusisj superficies^ and the jm^ in rem of 
the creditor under a pledge or hypothec. 

Servitudes considered as a species of jus in re aliena. 

Servitudes properly so called were esteemed jura in re 
aliend, because they gave a right of definite user over a 
subject owned by another, or of subtracting a definite frac- 
tion from the owner's right of user and exclusion. 

Servitudes improperly so called {usufructus, usus, and 
hahitatio) were modes of property, or forms of property 
modified by regard to the rights of the person entitled to 
the enjoyment in expectancy, who in these cases was the 
dominus, whose right was commonly called proprietas, and 
not dominium. 

Emphyteusis arose when land, the absolute property of 
some corporate body, such as a municipiuni, was let out to 
a person and his heirs (that is, for an unlimited duration) 
on condition of his cultivating it and paying a rent. It 
was jus in re aliena on account of the reversion, orspes suc- 
cessionis, in the corporate body under the concession of the 
gtate, which the emphyteuta could nert; defeat. 

Superficies. — By contract originally the owner might 
carve out of the subject of his ownership a superficies, 
and under this contract the lessee originally acquired only 
a jus in personam against the lessor, but the prastor allowed 
the lessee a quasi in rem actio against all except the person 



TENURE. 


159 


who had a better title than the possessor of the solum him- 
self, who could therefore evict both. Thus the superficies 
became in effect a jus in rem, and being conceived of as a 
fragment of the dominium residing in the proprietors of the 
solum, was a jfws in re alicnd. 

[The person exercising the j'ws in re alicn/i did not possess 
the res, hut he had remedies analogous to those which the 
actual possessor of the res had for the protection of his posses- 
sion. The possessor of the jus in re aliend was, therefore, said 
to have qnasi-posseBBion of the right.] 

The jus in rem of the creditor in a thing pledged or 
mortgaged. 

The creditor has jus in personam in respect of the right.*; 
Hoenred him by the pledge, and — 

Jus m rem in the subject pledged, which may itself 
be a jus in re aliend, as, for instance, a personal servitude 
granted ont of the dominion of another. 

By the Koman law the creditor could not acquire pro- 
perty in the subject of the pledge, ji L,rtrir\ e 

Tenure. 

(1.) The idea of tenure originated from the practice, 
prevakmt after the virtual dissolution of the Roman Em- 
pire, of conquerors giving conquered districts into the 
keeping of some chief who could command the obedience 
of the inhabitant^. The latter in return would vow fidelity 
and allegiance. 

(2.) The next stage in the history of the idea of tenure 
consists in the formulation in written documents of the 
indefinite relations above described. 

The documents of the eighth and ninth centuries relat- 
ing to this indefinite tenure are based on the precarium, oi 
tenancy revocable (nominally) at the will of the grantor 
and ceasing at the death cf the grantee. 

(3.) About the end of the tenth century, by engrafting 
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upon the precarium the terms of the eTnphyteusis^ the heirs 
of the grantee obtained the right of possession. 

[In a charter of a.d. 1033, lands are conveyed ^habendum 
precaria atque enfiothecaria no7tdini.'~\ 

(4.) The tenures so created by the great potentates 
were adopted by the smaller lords in their grants to their 
vassals, and the result was the elaboration of a system of 
feudal tenures. 

Tenure and Tenancy of Land in England. 

In England the statute of Quia Emptores, 18 Ed. I., put 
an end to the creation of new suboi'dinate tenures ; and the 
peculiar and inconvenient incidents of the old tenures were 
swept away by the Act 12 Car. II. cap. 24. 

When lands therefore are held of a mesne lord, tlio 
tenant has a Jus in re aliend, as the lord has a reversion 
which the tenant cannot defeat. 

The right of a tenant in an English lease for lives or 
years is Sbjus in re aliend of the Roman lawyers, and is the 
historical consequent of locatio conductio. 

The tenant, however, in an English lease acquired a jus 
in rem, as the English courts gave to the ou.stod lessee specific 
restitution to his term in the land, while the tenant under a 
contract of locatio conductio does not appear to have had any 
such right. 


LECTURE LIII. 

Complete and Inchoate, Vested and Contingent Bights. 

The purpose intimated by the State at a given epoch in 
regard to the persons interested in the specially determined 
subject of concession may be to confer — 

(a.) Present eigoyment, or — 

(6.) Future eiyoyment. 
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And this future enjoyment may be (c) to a person indivi. 
dually ascertained, or (d) to a person not so ascertained ; 
and in this last case (e) there is either a certain person 
(or persons) in existence who will, on the happening of the 
given event, become determined to the then present enjoy- 
ment ; or (/) there is no person in existence to whom the 
purpose of the State relates. 

[Examples of (c) and (d ). — Grant of real estate to A for life, 
remainder to B for life, remainder to C and his heirs. B and 
C are said to have vested remainders — B for life estate, and C 
for estate in fee. 

Of (e ). — Grant to A for life, remainder to B and his heirs if 
B shall attain twenty>one. If A's estate has come to an end 
when B attains twenty-one B takes possession ; if it has not, B 
takes a v ested remainder.] 

[Example of (/). — To A for life, remainder to B for life, re- 
mainder to first and other sons of B in tail respectively (B having 
as yet no son).] 

In all the above cases except (a) the interest of the 
individual to whom the future enjoyment is destined is only 
a chance of future enjoyment^ though by most systems of 
positive law in case (e) a power of alienation and of trans- 
mission is annexed. 

But in all cases the State, in order to carry out its pur- 
pose, lays some duties on the party in possession: and these 
duties, except in the case of (/), are relative duties, corre- 
sponding to the rights residing in the persons destined for 
the future enjoyment of the thing. In the case (/) there 
is no person v^hom those duties specially regard. The State 
enjoins the possessor to duties which are absolute, i.e. they 
do not regard any determinate person. The State is thus a 
trustee for the limited class of possible beneficiaries; to 
these beneficiaries the State, when they come into existence, 
will give a remedy against the contraveners of their estates. 

The terms inchoate and complete as applied to rights. 

When there is a person, or there are persons, in exist- 

M 
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enc0 who will, on the happening of a specific event, be 
determined to the present enjoyment, such a person, on 
the happening of such specified event, will be determined 
to the present enjoyment. In the former case the right 
will be styled inchoate, in the latter, complete ; the inchoate 
right so called being only the possibility of a right. 

The interests arising under the concession of the State 
may be distinguished into two classes, as follows : — 

‘ Complete rigJds are those of persons in the actual enjoy ~ 

' ment pursuant to the concession of the State; of persons Jiaving 
right to he ininfiediatcly placed in sucJi enjoynient ; and of 
persons mdvvi dually ascertained on whuniy by the express terms 
of the concession^ the State has uncoyidiliondlly declared its 
intention of conferring the enjoyment at a future time' 

‘ Inchoate rights comprise all other rights under the con-- 
cession, and may reside in persons having rights under the 
concession, or merely a spes success ionis ; or may he destined 
to persons of a certain description not yet in existence' 

The above distinction is arbitrary. Every right must 
be constituted by one or more events or facts having hap- 
pened. When one or more, but not all, these events have 
happened the right is inchpate; but the distinction, as 
drawn above, is important because it tallies with the dis- 
tinction in modem systems between Vested Eights and a 
group of objects collectively styled Contingent Rights. 

The notion conveyed by the word vested is entirely 
historical. Vesting originally meant the completing of the 
ownei^s right by actual possession, and the expression 
originated in the all-pervading feudal tenures. 

By analogy the meaning has been extended to other 
rights than that of the owner seised in actual possession. 
Thus the fact which completes the predicament to which 
the law annexes a right is said to vest the right, and is 
styled the investitive fact. 

The word vested is not applied to all rights, although 
the facts or events to which the law annex the rights 
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have happened. The use of the term is, in fact;, arbitrarji 
and differs greatly in various systems. 

In any particular system, if we wish to examine the 
question of what constitutes Vested Eights, we should exa- 
mine : 1. The juridical effects attached in that system to the 
circumstance of vesting ; 2. the species of the facts, or the 
expression of intention which the law construes as creating 
a vested right. 

Examples drawn from English law ; — 

Vested and Contingent Bemainders. 

The principal juridical effect of a vested as distin- 
guished from a contingent remainder is that it is inde- 
feasiblo^ except by the exBhnB ,tiQiL.QL.thp term assigned 
for its continuance. 

The test of tho species of events which constitute 
a vested remainder is given by Fearne as follows : — 

‘ The present capacity of taking effect in possession^ if 
the possession were to become vacant^ and not the certainty 
that the possession will become vacant before the estate 
limited in remainder determinesy universally distinguishes 
a vested remainder from one that is contingent' 

[For example. — Land given to A for life, remainder to B 
for life — B takes a vested remainder. 

Imnd to A for life ; and in case B survive A, to B and 
his heirs. B takes a contingent remainder ; for if A in his 
lifetime left the possession vacant, there is no person who 
by the terms of the grant could fill it.] 

* Vested ’ as applied to future interests other than 
remainders may be defined as equivalent to ‘not subject 
to a condition precedent.* 

Personal estate vested in the civil law was equivalent 
to unconditional or transmissible. In the civil law 
legacies payable at a future t ime certain to arri ve were 
tr ansmissible to the representatives of the legatee : to 
these the term vested is applied. 
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So contingent is the term applicable to conditional 
/ legacies payable on an event j^^pb, might never happen ; 
these were n ot transmiss ible to representatives. 

[This divisiun is not applicable to English law of legacies, 
which allows future contingout interests to be transmitted, and 
considers some kinds of conditional gifts as * vested subject to 
be divested.’] 

[The tenn ‘ Vested Eights,* as it is applied in legislation, 
means simply that such rights arc sacrod and inviolable, and 
should be respected by the legislature. If it mean that in no 
case parties should yield to motives of expediency, the pixipo- 
sitiuu is false and conflicts with universal practice ; if it means 
that the legislature ought to deal cautiously and carefully with 
rights, and ought not to abolish them without a groat pre- 
ponderance of general utility, then the term * vested * has an 
application different to that it receives in any system of positive 
law. For to disappoint expectations raised, in accordance with 
the expressed purpose of the State were equally pernicious 
with violations of such expectations as amount to vested rights.] 


LECTURE LIV. 

TitleSi or Investitive and Divestitive Facts. 

Bights in rem considered with regard to their titles. 

Titles are the facts or events of which the rights are 
the legal consequences, and also the facts or events on 
which by the dispositions of the law they terminate or are 
extinguished. 

[(1.) Bights are acquired immediately from the law, when 
an enactment of the supreme legislature designates persons in- 
dividually and by specific marks to their enjoyment present and 
fhture. 

(2.) In all other coses persons are said to acquire rights by a 
title.] 
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[Titles will bo considei*od (1) with regard to loading 
distinctions existing among them ; and (2) the most 
important titles will be considered seriatim ; vi^. 

1. Acquisition of jus in rem by occupancy, i.e. the 
occupation of a thing which has no owner with tho 
purpose of acquiring it as one’s own. 

2. Acquisition of jus in rem by labour, i.e, by labour 
expended on a subject which has no previous owner, or 
on one which has (as by specificatio in Roman law). 

3. The acquisition of jus in rem by accession, i,e, 
through tho medium of a thing of which the party 
is part owner already. 

4. The acquisition of jus tn rem by occupancy or 
labour combined with accession. 

5. The various modes of acquisition falling under the* . 
generic name of title by ALIENATION, or the intentional 
transfer of a right from one party to another. 

6. The acquisition of jus in rem by prescription. 

?. Such modes of losing rights as are not involved 
by implication in modes of acquiring them (as when 
absolute property terminates by the annihilation of the 
subject).] 


LECTURE LV. 

Titles. 

Rights may be divided into two kinds : — 

1. Those conferred by the law upon the persons in- 
vested with them t hrough intervening f acts, to which 
it annexes them as consequences. 

2. Those conferred directly and i ^ot through the 
medium of any fact distinguishable f^m the law dr 
oommaud confeiring the right 
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The only rights of the latter class are personal privi- 
leges. 

[Primlegia m, or tlioso granted to tlie occupants of a given 
prsedium, are not privilegei proper, being granted to the 
parties as answering to a generic description, who acquire by 
this title.] 

The essence of a privilege properly so called is that it is 
an anomalous right conferred on a person as bearing 

the specific character peculiar to him. 

Privileges may bo conferred by the law which confers 
it directly or through a title. All rights that are not pri- 
vileges proper can only arise through a iitle. 

For whenever the law confers a right n^ pn^ a specific 
pors piiBfl EXLch, it does so through the intervention of a 
title, since by the supposition the person entitled is not 
delormined by the law throngli any mark specifically 
peculiar to himself. 

Duties as well as rights may arise from the law im- 
mediately. 

Where the duty is relative it arises from the very fiact 
which engenders the corresponding right. 

Consequently, if the right be a privilege, the relative 
duty as well as the right may arise from the law imme- 
diately. 

In the case of absolute duties, when they are imposed 
on a specified person as such, they may be imposed by the 
law immediately. 

In the same way, a duty as well as a right may ter- 
minate by a specific provision of the law exclusively 
applicable to the specific instance. 

Tunctions of Titles. 

In comparatively few cases rights and duties can be 
created and extinguished by the mere operation of law. 
Generally speaking, these results are obtained through 
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titles. Titles are necessary because the law, in conferring 
and imposing rights and duties, ^proceeds necessarily on 
general principles, and gives rights to persons as belonging 
to certain classes. And the facts which servo as titles, 
though they serve to mark the beginnings and endings of 
rights and duties, do not for that reason only take their 
creative and extinctive effects, but the given facts are) 
chosen in preference to other fects (which might servet 
equally well as marks) from considerations of utility. 

^Exam-ple , — ^It would be indiiferont whether, on a man's 
decease, his goods should puss to his remote or near relations, 
if one mark were as good as another. But for motives of 
utility the nearness of relationship is chosen as the mark to 
constitute title.] 


Bentham objects that title is not applied to facts extin- 
guishing rights. 

Another objection is that title is not applicable to facts 
engendering or extinguishing relative or absolute duties. 
Wo do not speak of a title "to a hurdciisomo duty, 

Bentham arranges the nomenclature thus — 

All facts engendering or extinguishing rights or duties 
he styles dispositive facts, and he divides them as follows: — 


Dispositive farts 


Invest! ti VO facts 
(giving rise to rights 
and duties) 


Divestitive facts 
(extinguishing rights 
and duties) 


Cullative facts 
(conferring 
rights.) 


Impositive facts Privative or Exonerative facta 
(imposing Destitutive facts (extinguishing 
autios). (extinguishing rights), duties). 


['Title 'in the Homan law is part of a complex mode of 
acquisition, and is only applied in certain cases in which 
rights are acquired by tradition and by proscription. 
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A title may often be separated into an antecedent and a con- 
sequent fact or set of facts ; and titnlus is the name given 
to tho antecedent, arid modus acquirendi to the consequent 
part. The French titre = the titulus of the Boman law.] 


LECTURE LVI. 

Titles distingnislied into Simple and Complex. 

These terms as applied to titles are merely relative. All 
titles are really complex, i.e. do not consist of one single 
and indivisible fact. A so-called simple title is one con- 
sisting of parts which, for tho purpose contemplated by the 
speaker, it is not necessary to distinguish ; while a complex 
title consists of parts which it is necessary to consider 
separately. 

^ [Example . — Even title by occupancy (the least complex of all) 

consists of three distinct facts: (1) The negative fact of the 
subject having no previous owner; (2) tho positive of 
taking possession ; (3) tho intention of the occupant.] 

In some complex titles certain of the facts may be 
styled principal and others accessory (or again, the terms 
essential and accidental may be used of these two classes 
of facts). 

There are generally reasons, founded on their nature, 
why rights or duties should be annexed to certain of tho 
facts in a title rather than to others. These facts, which 
are styled essential or principal, are parts of the title, 
because they are absolutely necessary to the accomplish- 
ment of the purposes for which the Tight is annexed to the 
title by the lawgiver. 

Accidental or accessory facts are constituent parts of 
the title, not because they are necessary to theaocompliah- 
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ment of those purposes, but for some subsidiary or collateral 
reason. 

For examiple , — These acccssoiy facts may serve as 
evidence that the principal facts forming the title have 
happened. 

[E.ff, when a deed is indispensable evidence of title and the 
writing is not admissible unless the deed is stamped. Here the 
stamp is an accidental part of the title annexed to secure the 
payment of a tax, and the nullity of the deed is the sanction of 
the law imposing the tax. This law might, however, be other- 
wise sanctioned, as by a dne.] 

When a right or duty commences or is ended through a 
law without the intervention of a fact distinct from the 
law itself, it is said to do so ipso jure ; or to arise or com- 
mence immediately from the law, ex lege immediate. 

But these expressions are improperly employed, 

1. To indicate that neither the title nor any of the 
facts constituting the title is an act done by the person 
entitled. 

[For example . — In the case of necessary heirs in the Boman 
system, who are said to take the heritage ipso jure, or, in the 
language of our law, * by mere operation of law,* t.c. without 
an act of their own. 

2. To distinguish certain well-known titles. 

Certain classes of titles have concise names (such as 
* occupancy,' ^alienation,' &c.), and are opposed to classes 
which have not such names, as titles * ex lege,' (kc. 

But every right and duty must arise and bo determined 
by law, and only those which arise or are divested without 
the intervention of a title can be said correctly to arise ex 
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LECTURE LVII. 

Classifications of Titles. 

Various attempts at classifying titles have been made, 
but it .is doubtful if any have been successful. 

(1.) It is perhaps best to select the principal titles, 
and then add a miscellany lege^* as above described. 
This is the plan followed by Ulpian, Bentham, Blackstone, 
and the compilers of the French Code. 

(2.) The classification of Oaius and Justinian’s Insti- 
tutes is into Titles ex jure gentium and ex jure civilL But 
modes of acquisition ex jure civili generally consist of facts 
which arc not of the essence of the right, but are merely 
accidental formalities proscribed by the law as necessary to 
the acquisition. 

Again, titles are distinguished into — 

(3.) Original and Derivative. 

- The former referring to the acquisition of rights directly 
I from the State : the latter through a person in whom the 
I right has resided. 

Though confined by some to acquisitions ex jure gentium^ 
and by others to acquisitions of dominium, it is just as 
applicable to jus in personam (e.y. assignee of a contract). 

The distinction appears to be useless, except for the 
reason that in many cases of derivative titles the party is 
subject to duties passing from the party from whom the 
right is derived. 

(4.) Titles by Descent and Titles by Purchase. 

This is Blackstone’s classification. It is a division of 
one class of rights only, rights in rebus singulis falling 
under the law of real inheritable) property. 
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Modes of acquiring personal property are not divided in 
that manner, and the division is not complete even with 
reference to real property. 


The full coarse of Lectures was never accomplished as 
originally contemplated by Mr. Austin, For tlio scheme of 
the whole series see Abstract of Outline, page xi. 
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vertence is of the essence 
of ... . 86 
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Injury, without intention or 
inadvertence, example 
of, in English law . . 80 

— breach of contract is . .87 

— every right of action is 

founded on . . . 146 

Innate practical prin- 
ciples, an expression 
founded on hypothesis as 
to the index of Divine 
commands ... 11 

In REM, meaning of the ex- 

I)ressi on ( Sec J us in rem) 63 

In rem — in jiersonam, rights 
(See Rights) 

Insanity, a ground of exemp- 
tion from liability . . 91 

Instinct, moral, an expres- 
sion founded on hypo- 
thesis lus to the index of 
Divine commands . . 11 

— the word merely expresses 

a negation ... 12 

Instinc tm of animals, Ulpian’s 
mistake in classing them 
with laws . . 25,111 

Institutes or Justinian, il- 
logical arrangement in . 146 

— limit the term servitus to 

real servitudes . . 153 

Intention implied in the term 

‘right’ .... 66 

— ‘motive’ implied in the 

term .... ibid. 

— analysis of, necessary in a 

treat ise on j urisprudcnce 72 

— considered . * . . 75, 76 

— distinguished by clear line 

from negligence, dec. . 78 

— the term ^ dolus ’ as meaning 

‘intention’ . . . ihid. 

— iu regard to future acts ex- 

amined . . . 79,80 

— of legislators, testators, and 

contracting parties . 80 

— is a component dement of 

injury .... 86 

— - but is not of itself injuiy . ibid. 

— this applies equally in case 

of breach of contract . 87 

Interdict, procedure on .118 
Intermediate hypothesis 
between theory of utility 
and hypothesis of a moral 
sense .... 13 
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Inteknatk)NAT^ law, con- 
fused notions of. (See 
Poaitive. International 
Morality) ... 24 

Intk R Pit It r AT ION, statutes 

piLssed for purpose of, are 
not strictly laws . . 5 

■— spurious kind of, called ex- 
tensive . . . iM,r2r» 

— of statute law, principle of. 125 

— dillers from induction of 

judiciary law . . . ihiiL 

iNVitsriTivKfacts . . .Hit 

Irso JL i:k, rights arising . HI!) 

J UDEX, Ilia oflicc and duty . IIC 
JrmiK-MADr, i.wv, the 
sovereign is the author 

of .‘15 

— the phrase <»bjcctionable, 

although Dent ham’s . 102 
JuDOFs, their legislativepowcr 
Judiciary Law) 

— Koiiian einperois exercised 

tlie functions of, diieetly 1)7 
JUDK'IVL 1)I<<MSI<»NS, laws 


mjido by . . . 97,124 

J UOH'I AL liKrilSLATION, 

groundless objections to 128 

— disadvantages of, . . 129 

JumciAL NOTICK of Certain 

cu.stoms . . . .10,*} 

Judicial powers may he re- 
served by sovereign to 
liiinaelf . . . .97 

— but are commonly delegated ibid. 
Judiciary law injudiciously 

spoken of with disrcsjicct 
by Beuthaiu . . . 102 

considered as contrasted 

with statute law . 124 et aeq. 

the form or mode of its 

expression . . . 124 

— — mode of extracting it 

from the decisions . . ibid. 

— — how the ])rocess of ex- 

tracting, differs from in- 
terpretation of statute 
law .... ibid. 

— — absurd fiction of its being 

merely declared by the 
judges .... 127 

— — Bentham’s objection to, 

answered . . . 128 
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Judiciary law, another cur- 
rent objection to, answered 128 

influence of private 

lawyers upon . . 129^ 
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construction of . . dtid. 

tenable objections to, 1 29 etaeq. 

it is implicated with the 

specialties of the parti- 
cular case . . .129 

made in haste . . l.'JO 

it is ejc post facto . . ibid. 

no fixed test of its va- 
lidity .... ibid. 

it is not attested by 

authoritative documents ibid. 

its rules wanting in 

compnibnisiveness . ibid. 
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on it is unsystematic . 131 
evils of, might be reme- 
died by a code . . ibid. 

its rules are the rationes 

decidendi of the cases, 
and tlicso it is possible to 
extract .... ibid. 
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defined . . . . 1.'58 
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2. Ktnpbytcvsis . . dnd. 
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4. Jus piynoria et hypo- 
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Juris ignorantia considered 
with reference to the 
grounds of non -imputa- 
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Jurisprudence, its province 

deteriiiiiicd . . . 1-52 

— positive law is the appro- 

priate matter of . 1 , 18, 62 

— absurd definition of, by 

Ulpian in the Digest . 24 

— general disfiiiguisUed from 

particular . . 52-55 

— often implicated with science 

of legislation ... 54 

— importance of its study . 55 

Jurists, classical. (See C7aa- 

sical Jurists) 

Jus ACTTDNUM, bhould bc dis- 
tributed between the Law 
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of Things and the Law of 
Persons . . . .112 

Jus Ai> iiKAi, the phrase am- 
biguous . . . . G5 

Jus r.ENTiuM and ctviVe, dis- 
tiiiclion by the classical 
jurists equivalent to that 
intule by modern writers 
into Law natural and 
positive . . . .11 

of the older Koinaii 

Law . . . 107-109 

of tlicTnstitutesand Pan- 
dects . ... 110 

as meaning posit ivc in- 
ternational morality . Ill 
Jus IX ruusoxAM distin- 
giii'shed from jus in 
rvm .... 6.3 

— — illustrations of . 64 tt scq. 

— — a right founded on a 

contract is . . . 6.5 

a right of action is . ibid. 

('Very, is a right to acts 

and Vt)rl)carances, and to 
nothing nioro . . . ibid. 

right of fat her, guardian, 

or master against child, 
w.'ird, or servant, is . 60 

Jrs IN a right availing 

aga inst persons generally (i;» 

meaning of the term 60, 147 

the duties v.-hich corre- 
late with, are always 
neffdtive .... 64 

illustrations of . . ibid. 

sometimes arisc.i from an 

incident which is styled 
a contract, but which is 
also (or in fact) a con- 
veyance .... 66 

right of father, guardian, 

or master over child, 
ward, or servant is . . 67 

— — may exist without de- 

terminate subject . 67, 147 

e.g. rights to reputation, 

monopoly, franchise, 
status . . . .68 

division of rights in rem 1 47 

over persons belongs to 

tlie law of status . . ibid. 

^..-distinction of rights iti 
rem over things into dft- 
minium and servitus ikS etseg. 
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Ji.s IN REM, distinction of 
such rights having regard 
to the period of enjoy- 
ment . . . L.55 et seq. 

distinction of such rights 

ns vested or contin- 
gent . . . 1 60 scq. 

Jus IN KK.M— IN rUKSflNAM, 

moan I ng (if the distinel iuii 63 

origin of the terms ex- 

plaim'd .... 64 

niciining of the phrase 

in rein . . . .147 
JlS IN UK A MEN A . I.’).'!, 168 

Jls MOllIltL’S UOXSTITUTU.AI, 

.ITS rniJllENTlBUS COAI- 
posiTuai . . 100,106 

Jus NATURALE, Ulpiaii’s mis- 
taken notion of . 25, 111 

doul>l(‘ meaning of .111 

Jus rEKSONAJtUM ET KICRUM, 
the jirinciplt^ of the scien- 
tilic. arnmgement of the 
Kumaii laiv ... 53 

a main division in a seien- 

tilic system of jiirisprii- 
diiiice .... 136 

Jt S I'lC.’XORTS r,T IIYVOTUHC-E 
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jura iu re nlivna , .159 

Ji s iMc.EToiiiuAi, A\hat it con- 
sisted of . . . .116 

oiigiii of . . . . ibid, 

nas a part of the jws 

honorarium . . .119 

the materials of which it 

was composed . . . ibid. 

changes luider Hadrian . 120 

compared witli liluglisli 

equity . . . 122, 123 

Jus PUBUlCUAt ET PRIVA- 
TUM . . 71,142e/sc9. 

J usT, notes on meaning and 

derivation of the word 39, 82 
Justice is a disinterested in- 
clination to duty gene- 
rated by the sanction of 
the l.aw by way dl* asso- 
ciation .... 82 

Justinian, matter of his Codo 

and Pandects . . .121 

— enormous fault in these, 

considered os a codo . 125 

— intention of bis compila- 

tions to be a perpetual code 127 
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Justinian, the term servitug 
limited by him to real 
servitudes . . . 153 


K ing can do no wrong, the 

phrase explained . . 40 

L aw, positive, is the matter 

of jurisprudence . . 1 

— definition of, in tbo literal 
and proper sense of tlie 
word .... Utid. 

— as set by God to man . ibid. 
— as set by men to men . 2 

— as set by political superiors 

or otherwise . . . ibid. 

— objects metaphorically 

termed laws . . . Und. 

— laws observed by lower 

animals . . . ibid, 25 

— laws of gravitation . . ibid. 

— proper with improper laws 
divided into four kinds ; 

Divine law, positive law, 
positive morality, and 
laws metaphorically so 
tenned .... 3 

— imperative and proper, 

essence of ... 4 

— nature of index to Divine 

Law . . . . G 

— why necessary to pursue 
inquiry as to the nature 
of that index . . ibid. 

— marks of laws consisting of 

positive moral rules . 2 

— every, is a command . . 4 

— distinguished from par- 
ticular command . . 5 

•— proceeds front superiors and 

binds inferiors . . ibid, 

— declarator}' and permissive 

laws .... ibid. 

— imperfect laws . . . 6, 26 

— customary laws- ore im- 
perative . . .6, 103-105 

—••natural and positive laws 
of some modern jurists 
correspond to Jus gentium 
and civile of classical ju- 
rists .... 14 

— nature of laws which are j 
analogous to laws pro- I 
per 17 
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Law, set by general opinion, not 
law proper. (See Opinion, 
Positive Morality') . . 20 

— of this kind includes what 

is called international law ibid. 

— metaphorical or figurative . 25 

— declaratory, laws repealing • 

laws, and laws of imper- 
fect obligation ought to 
be classed with meta- 
phorical laws ... 26 

— judiciary, jirocecds from the 

sovereign . . .35 

— constitutional, nature of . 38 

— Hobbes' dictum that law 

cannot be unjust . . 39 

— positive, essential dilTcrcncc 

of 51 

— Roman, value of the study 

of 54 

— ignorance of, not a ground 

of excuse ... 89 

— implied in term right . . . .56 

— ex post facto ... 90 

— sometinios sanctioned by 

nullities . . . 9.3 

— sources of . . . .95 

— written and unwritten 95 et seq. 

— made directly by sovereign, 

examples of . . .96 

— not made directly by sove- 

reign, examples of . 97, 98 

— autonomic laws ... 99 

— made directly and obliquely 101 

— judge-made, objection to 

the term . " . . . 102 

— customary, has its source in 

the judge or legislator, 
like other law . . 1 02 et seq. 

— Roman, as developed from 

the Jus gentium . .107 

— nature of tJie distinction 

between Jus gentium and 
Jxis civile .... 110 

— natural and positive . .. 112 

— and equity, supposition that 

the distinction is neces- 
sary . . . .122 

— statute and judiciary, the 

differences considered 124 et seq. 

— order of its generation . 127 

— of Persons and Law of ' 

Things . . . .136 

— uses of the distinction . 137 

— public and private . 143 et seq. 
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Law of political conditions, 

place of .... 14.3 

— substantive and adjective . 145 

— of Things, main divisions 

of . > . 146 aeq. 

Lawyers, opinions of, not n 
, source of law . . 99, IOC 

— their influence over Judi- 

ciary law . . . 120 

Leuai, education should 
commence with the study 
of jurisprudence . . 65 

Legal rights distinguished 
from natural and moral 
rights .... 56 

Leges, strictly speaking, in- 
cluded only those laws 
passed by the poptdua . 96 

•— also extended to ptehiscita . ibid. 
Legislation, connection of the 
science of, with jurispru- 
dence .... 54 

•— tendency to confound iK)si* 

tivc law with this science 23 
Legislative and Executive 

functions . . .34 

Legislator, intention of 80, 125 
Legislature, incapacity of, 
to perform the detail of 
legislation . . . 122 

Liabiiaty, grounds of exemp- 
tion from . . 88 et seq. 

Liberty, civil, erroneous defi- 
nition by I’aley . . 24 

— true nature of . . 40, 68 

Light, servitude not to ob- 
struct . . . .151 

Limited Monarchy. (See 
Monarchy ) 

— — the term involves a con- 

tradiction ... 33 

Locke, his use of the term 

* sanction’ ... 4 

Lords, House of, as a Court of 

Appeal .... 35 

ALA IN SE and mala pro- 
hibita, distinction of . 14 

— the distinction tallies with 
that into Juris gentium 
sudjure civili . .113 

Malice 78 

Mansfield, Lord, his ten- 
dency to arbitraiy no- 
tions of * Equity ’ . . 24 
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Martens, Yon, his definition 
of sovereignty defec- 
tive .... 81 

Master, rights of, over ser- 
vant, are rights in per- 
sonam .... 67 

— but rights of, to services 

are rights in rem . . 66 

Mkroantile Law . 104 

Metaphor, meaning of the 

term .... 17 

Metaphorical Laws, nature 

of 25 

often blended and con- 
founded with laws proper ibid. 

error of Blackstone in 

tliis respect . . .23 

declaratory laws, laws 

repealing laws, and laws 
of imperfect obligation 
should be dossed 
with .... 26 

Mishap (caiMs) an excuse . 88 

Mistake, payment by, accord- 
ing to English law, gives 
rise to an immediate duty 
to refund ... 87 

— this rule irrational . . ibid. 

Monarch. (See Sovereign) 

— strictly so called . . 32 

— limited .... 33 

Monopoly a right in rem with- 
out a determinate, subject 68 

Montesquieu, his use of'the 

term law ... 25 

— his dictum, that political 

power necessarily compre- 
hends a number . . 30 

Mora 87 

Moral Instinct, or Moral 

Sense, h^-pothesiB of . 7, 11 

— the supposition implies im- 

mediate coiisciousue.ss of 
our duties . . .11 

— its existence must bo as- 

sumed if we reject the 
principle of utility . . ibid 

— meaning of the various 

equivalent expressions . ibid. 

— the hypothesis involves two 

assumptions . . .12 

— compound hypothesis of ex- 

istence of moral sense to- 
gether with principle of 
utility .... 13 
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Moral Instinct, the same 
is the foundation of 
the division of law by 
the classical jurists into 
jus gentium tmd. rit;ife,aiid 
by modern jurists into 
law natural and positive 14 


Moral Rules, positive . . 19 

Moral Sanction ... 22 

— in international law . 28 

Morality. (Sec I*ositive Mo- 
rality') 

— Equity as meaning . . 115 


Mortgage in English law, 
difference between, and 
hypoUieca of the Roman 

law 159 

Motive should not be con- 
founded with utility con- 
sidered as the teat of 
conduct . . . .14 

— goodness and badness of 

motives . . . .15 

— in what sense all motives 

are selfish . . . ibid, 

— existence of benevolent and 

auti-sociai motives . . 1 G 

^theory of utility not di- 
rectly concerned with 
motives . . . .15 

— implied in the term * right ' 5G 

— and in the term * intention ’ ibid. 

— necessity for analysis of . 72 

— * determining the will ’ . 75 

— when it concurs with inten- 

tion ibid. 

N ation, conquered. (See 
Peregrini) 

Nature, law of ... 1 

— the phrase a source of con- 
fusion .... ibid, 
— not a source of positive law 106 
Natural or physical sanctions 25 

Natural law ... 1 

distinction of natural 

and positive law . 14, 112 

— — Ulpian*s mistake in ex- 
tending the term to in- 
stincts of animals . 25, 111 

uselessness of the distinc- 
tion between natural and 
positive law . . .118 

'^ — disparate meanings at- 
tached to the term . . 113 
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Natural Procedure, ap- 
proached by Roman Sys- 
tem 117 

Natural Rights, meaning 

of the term . . 113, 142 

Negligence involved with the 

term ‘ right * . . .66 

— analysis of the term . 73, 77 

— culpa,’ the term as applied 

to negligence examined . 78 

— an essential component part 

of injury ... 84 

— but is not of itself injury 84, 85 
Non-imputation, grounds or 

causes of . .88 et seq. 

Notions pervading the science 

of law, analysis of . 56-93 

Nullities as sanctions . . 93 
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Sovereignty), causes of . 44 

OnjRCTs of rights and duties, 
the term * res * applied to 
acts and forbearances con- 
sidered ns . . . CO 

Obltgatio may be combined 

with right in rem . . 64 
— the term ambiguous . . 66 
— meaning of, in Roman Law 138 
— misunderstood by authors of 

French Code . . . Und, 

Obligation. (See Duty, 

Duties) 

— Paley’s analysis of the term 4 
— imperfect .... 6 

— legal and moral, distin- 
guished .... 22 

— is positive or negative . 67 

— is relative or absolute . ibid. 
— w'hat is implied in the term 72 
— distinguished from * sanc- 
tion ’ . . . .81 

— to will possible ... 82 

— but to desire or to suffer im- 
possible . . . 88 

— how distinguished from 

physical restraint . . ibid. 

— is sanctioned by suffering . t6t<f. 
— the terms * injury ’ and 
‘guilt* contradictory to 
the term ‘ obli^tion ’ . 86 

Obligations, divisions of, be- 
long to general jurispru- 
dence . ... 68 
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Obligations upon persons 
generally stvled by au- 
thor ‘ offices' or * duties * 66 

— upon determinate persons 

styled * obligations * . ibuL 

^ arising from the possession 

of rea aliens ... 87 

Occult Qualities, the scho- 
lastic notion of . .1**19 

Occupancy, title by . . 165 

Offences. (See Crimea) 
Olioakchy, a form of aristo- 
cracy .... 8«1 

Omission ... 77, 85 

•OrEKA5 SERVORUM . . . 153 

Opinion, law set by general 
(See LaWj Positive 
Morality) . 3, 19 at seq. 

— analogy between a law pro- 

per and a law set by 
general opinion . . 20 

— law set by opinion of a de- 

terminate body analogous 
to law proper ... 21 

— of private lawyers, influence 

of . . . . 99,106 

Origin or cause of political 

government ... 43 

Original Contract, false 
hypothesis of, as basis of 
government . . 45 et aeq. 

Ownership, preliminary de- 
finition of the term . 64 

— and aervitua, the differences 

between . . .64, 148 

— limited, defined . . 154 et aeq, 

— (or dominium proper) defined 157 


ACT, fundamental, theoiy 

of 45 

Paley, his analysis of obliga- 
tion .... 4 

— his definition of Civil Li- 

berty .... 24 

— his rules for the interpretop 

tion of contracts . . 80 

— his statement of the diffi- 

culty arising from the 
competition of opposite 
analogies . . . 126 

Pandects, nature of materials 

from which composed . 121 

^ arrangement of, purely un- 
scientific • ibid. 
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Pandects, enormous fault of, 
if (with Code) considered 
as a code in the modem 
sense .... 124 
Parliament (British) is a 
determinate body of the 

* generic ’ description . 21 

— holds its poivcrs virtually in 

trust .... 34 

— the ancient, was the ulti- 

mate court of appeal . 85 

— Act of, is a Jaw set by the 

sovereign body directly 
and immediately . . 96 

— is sovereign in India . . 98 

— but not in Canada . . Hid. 

Pa uTicr lar J u risprudence, 

distinguished from gene- 
ral 52 

Patent Rights are rights in 

rem 68 

-—are rights to forbearances 

merely .... ibid, 
Patria potektas, its large 

extent in Roman Law . 141 
Pays de droit jccrit and 
^aya de coutumea, mean- 
ing of the phrases . .101 

Penal actions ... 93 

Peregbini, difficulties arising 

from their position . . 107 

— how those difliculties were 

overcome . .107, 108 

Permissive Laws . . 6 

Person, implied in the term 

* right ’ . . . .56 

— in its proper meaning = 

Imno .... 57 

— this meaning adopted by 

author .... Hid, 

— sometimes used to denote 

condition nr status . , 58 

— distinguished from * thing ’ 59 

— and from * fact ’ or * event ' 62 

Personam, rights in. (See Jua 

in personam) 

Personarum Jus. (See Jua 
peraonarum et rerum) 

Persons, natural, and legal or 

fictitious. . . 57, 62 

— fictitious or legal persons 

are of three kinds . . 58 

— distinguished from things . 59 

— and things distingui^ed 

from events ... 62 
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Persons may be considered as 
things where they are 
the subject of rights . 67 

— under the age of twenly-fivo 

were, by the Romaii sys- 
tem, presumed to *bc 
ignorant of law . . 90 

•— corporate bodies arc legal 

persons .... 154 
Persons and things, how 
distinguished from 
* eveuts ' . . . .62 

— — law of . . . 136 et seg. 

— — uses of the distinction . 137 

— — the distinction not con- 

sistently followed by its 
authors .... 1.38 
Petitionh of right . . 43 

Philosophy of positivk 
LAW, ail appropriate 
name for the subject of 
these lectun« . * . . .52 

Physical or natural sanctions 26 
Physical Compulsion, dis- 
tinguished from ‘sanc- 
tion ’ . . . .83 

« ... may affect the mind as 

well as the body . . ibid. 

— — - not ncccHsarv to the in- 

fliction of snnering . ibid. 

as a ground of exemption 92 

PiGNUS or PLEDGK ajwa in re 
aliend according to the 
Roman law . . . 159 

Plehiscitum .... 96 

PoLiTiCAii government. (See 
Govemmentf Political 
Society, Sovereignty) 

Political and private condi- j 

tions, difficulty in distin- ' 

guishing .... 143 
Political liberty, true 

meaning of . . . 40 

— — is the absence of legal re- 

straint .... 58 

Political society, Indepen- 
dent. (See Jndependent 
Political Society) 

, the test of numbers not 

an essential property of 
subordinate ... SO 

origin or causes of . 48, 44 

Political subordinates, 
sovereign power exer- 
cised through . 88 


Pollicitation, when the term 

is used .... 4^ 

Popular Prejudices extir- 
pated by education . 10 

PopularGovernmunt, mean- 
ing of tlie term . . 41 

PopuT.us, legislative power of 

Roman .... 96- 

Positive International 
Morality (commonly 
called Internationa 
Law) is a branch of the 
science of positive mora- 
lity .... 2- 

is not law proper . . 28 

what IS international mo- 
rality frequently con- 
founded with what ought 
to be . . . .24 

this confusion avoided by 

Von Martens . . ’. Und. 

--"Concerns the intercourse 
of independent political 
societies .... 28^ 

— — according to, a govern- 

ment de facto not neces- 
mrily de jure ... 69 

— — sometimes styled ju» 

gentium .... Ill 

erroneously treated, by 

some continental jurists 
under the head of ‘ public 
law * . . , . 144 

Positive Law is the appro- 
priate mutter of jurispru- 
dence .... 1 

— — resembles the Divine 

Law .... 3 

and certain moral rules . ibid. 

— — division of, into law nutvr 

ral and positive . . 14 

conflict between, and 

positive morality . . 22 

— — tendency to confound, 

with positive morality 
and other oMects . . 24 

essential difference of 26, 61 

international law is not 28 

is the crenture of the 

sovereign or state . . 102 

Positive I^iouality, defini- 
tion of . . . .2, 19 

laws imposed by general 

opinion are rules of . 21 

— -—laws of honour . . ibid. 
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Positive Mor alitt, confusion 
of positive morality with 
what morality ought to 
be and with positive law 23 

declaratoiy laws, laws 

repealing laws, and laws 
of imperfect obligation 
ought to be classed with 26 

distinction of sovereign 

governments into ‘law- 
fU’ and *unlAwfur is 
not meaningless when 
measured by the standard 

of 60 

Possession and </r/n«t-posses- 
sion, the distinction made 
by Roman lawyers . .150 

Power, sovereign. (See 
Sovereign) 

Practice, of private lawyers, 
influence of, in making 
laws . . , . 106,129 

PR.ECOONOSCENDA, more, 
contained in the law of 
things than in the law of 
persons .... 142 
PU.ED1UM dominana and aer- 

viena . . . 68, 152 

PR.EDIORUM URllANORUM ET 

KUSTIOORUM, aervituiea . 163 

P 11 .ETOR Pkkegrinus, origin 

of his appointment . J 07, 108 

the law administered by 

him .... ibid, 
pRiEToR Urbanus, Origin of 

the oflice . ^ « 108, 116 

— — his original jurisdiction 

was confined to the ad- 
ministration of law . 117 
edicts of, difiference be- 
tween * general’ and 
* special’ . . . 118 

why the general edicts 

were styled ‘perpetual* . ibid. 
Praetorian edict. (Sec 
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Theory and Practice of Gunnery. Plates. 8vo. 21s. 

Construction of Bridges and the Passage of Rivers^ 

In Military Operations. PlatOH. 8 to. 21 «. 

(Wm.; Horse-Shoeiog ; As it Is, and As it Should be. 

Illustrations. Post 8vo. 7s. (>d. 

DRAKE’S (Sib Francis) Life, Voyages, and Exploits, by Sea and 

Land. By Jobv Babbow. Post 8vo. 2s. 

DRINKWATER’S (John) History of the Siege of Gibraltar, 
1770-1783. With a Description and Account of that OarrlBon firom the 
Earliest Periods. Post 8vo. 2s. 

DUCANGE'S Medleval Latin- ENOLisn Dictionary. Translated 

by Rev. E. A. Dayuam and J. H. Hkbsict.s. Siiiall 4to. {In pr^^araCton. 

DU CHAILLU (Paul B.). Equatorial Avaica, with Accounts 
of the Gorilla, the Nest-building Ape^ ChinipanEee, Crocodile, Ac. 
Illustratlens. 8vo. 21s. 

Journey to Ashango Land; and Further Pene- 
tration Into Equatorial Africa. Illustratloas. 8vo. 21s. 
DUFFERIN’S (Lord) Letters from High Latitudes; a Yacht 
Voyage to Iceland, Jan Mayen, and Spitsbergen. Woodcuta. Post 
8vo. 7s. 6d. 

DUNCAN (Major). History of the Royal Artillery. Com- 
piled from the Original Records. With Portraits. 2 Vols. 8vo. 30s. 
EASTLAKE'S (Sir Charles) Contributions to the Literature of 
the Fine Arts. With Memoir of the Author, and Selections from his 
Correepondenoe. By Lady Eastt.akb. 2 Vols. 8vo. 24s. 

EDWARDS* (W. H.) Voyage up the River Amazons, including a 

Visit to Para. Post 8vo. 2s. 

EIGHT MONTHS AT ROME, during the Vatican CouncU, with 
a Dally Aoeonnt of the Proceedings. By PoxroBio Lkto. Trans- 
lated from the Original, 8vo. 12s. 

ELDON'S (Lord) Public and Private Life, with Selections from 
his Gorreapondenoe and DUries. By Hobaob Twise. Portrait. 3 
Vole. PostSvo. 21s. , 

ELGIN’S (Lord) Letters and Journals. Edited by Theodori 
Walkobd. With Preface by Dean Stanley. 8vo. 14s. 
ELLESMERE (Lord). Two Sieges of Vienna by the Turks. 

Translated from the German. Post 8vo. 8s. 

ELLIS (W.). Madagascar Revisited. Setting forth the Perse- 
outions and Herolo Sufferings of the Native Christians, lllnstrations. 
8vo. les. 

Memoir. By His Son. With his Character and 

'Work. By Rsv. Hbnbt Allow, D.D. Portrait. 8yo. 10s. 6d. 

(Robinson) poems tod Fragments of Catulins. 16mo. ffs. 
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BLPHINSTONB (How. Movittsvoabt). History of Indiop— the 
Hindoo and Mahomedan Paxlods. Edited bj PfiOFBBBoa Cowblu 
M ap. Bvo. 1Q«. 

(H. W.) Patterns for Taming ; Comprising 

Elltptloal and other Figures cut on the Lathe wltliout the use uf any 
Ornamental Chuck. With 70 Illustrations. Bmall dtu. 15s. 

ENGLAND. See Calloott, Crokbb, Humb, Markua-m, Smith^ 

and Stawuopb. 

ESSAYS ON CATHEDRALS. With an Introduction. By 

Dkam Uowbom. 8vo. 12s. 

, ooxTEsrrB. 

Becnlleetions of a Dean. — Bishop of . The Old Foundation. — Edward A. 

Carlisle. • Freeman. 

Canons and their Work. — Canon Welsh Cathedrals. — Canon Perowne. 

Norris. Choristers. — Sir F. Goto Ouseley. 

Cathedrals In Ireland. — Dean of Schf>olB. — Canon Duriiain. 

Cashel. Keforni. — Chancellor Masslngberd. 

Cathedrals in their Missionary Aspect. The Chapter — Chancellor Benson. 

— A. J. B. Beresford Hope. Architecture. — Canon Venables. 

Cathedral Foundations —Canon West- 
cott. 

ELZE (Karl). Life of Lord Byron. With a Critical Essay on hi» 

Place in Literature. Translated from the German. VVlth Portrait. 8vo. ISs. 

FERGUSSON (Jambs). Hiatoiy of Architecture in all Countries 
from the Ekrllest Times. With 1,600 Illustrations. 4 Vols. Medium 8fo. 
Vol. I. k II. Ancient and Mediseval. O'is. 

Yol. III. Indian and E.a$terD, 42j». 

, Vol. IV. Modern, 31s. 6d, 

Rude Stone Monuments in all Countries; their Ago 

and Uses. With 230 Illustrations. Medium Bvo. 24s. 

Holy Sepulchre and the Temple at Jerasalem. 

Woodcuts. 8vo. 7s. Od, 

FLEMING (Professor). Student’s Manual of Moral Philosophy. 

With Quotatloos and References. PobtSvo. 7s. 

FLOWER GARDEN. By Ret. Tbob. James. Fcap. 8vo. la, 
FORD (Riohard). Gatherings from Spain. Post Svo. 8s. 6d, 
FORSYTH (William). Life and Times of Cicero. With Selections 

from his Correspondence and Orations. llluMtrAtious. 8vo. 10«. 

Horiensius; un Historical Essay on the Office 

and Duties of an Advocate. Illustrations. 8to. 129. 

; History of Ancient Manuscripts. PostSvo. 2e. 6tf. 

Novels and Novelists of the 18th Century, in 

Illustratton of the Miynners and Morals of the Age. Post 8vo. lOs. Bd. 

— The Slavonic Provinces South of the Danube; a 

Sketch of their History and Present State. Map. Post 8vo. 69. 
FORTUNE (Robbrt). Narrative of Two Visits to the Tea Countries 
of China, 18434i2. Woodcuts. 3 Vols. Post 8vo. 189. 

FORSTER (Joub). The Early Life of Jonathan Swift. 1867<1711. 

with Portrait. 8ro. I69. 

FOSS (Edward). Biogrephia Jnridica, or Biogiaphical Dictionary 
of the Judges of England, fhan the Conquest to the Present Time, 
1066-1870. Medium 8vo. 319. 
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PRANCE (Hisiohy op). See Marsbah — Smith — StudentVi. 

PBENCH (The) in Algiers; The Soldier of the Foreign Legion-— 
and the Prisoners of Abdrel-Kadlr. Translated by Lady Dciv OoBDon. 
Post 8vo. 2s. 

FREBE ( Sir Bartlb ). Indian Missions. Small 8to. 2s. 6d. 
Eastern Africa as a field for Missionary Labour. With 

Map. CrorrsSvo. &«. 

Bengal Famine. How it will be Met and How to Prevent 

Future Famines In India. Wlili Maps. Crown 8vo. 6s. 

GALTONi (Frahois). Art of Travel ; or. Hints on the Shifts and 

Contrivances available in Wild Countries. Woodcuts. Post 8vo. 
7«. 6d. 

GEOGRAPHICAL SOCIETY'S JOURNAL. {Pvhliahed Yearly.) 

GEORGE (Ernest). The Mosel ; a Series of Twenty Etchings, with 
Descriptive Letterpress. Imperial 4to. 42«. 

Loire and South of France; a Series of Twenty 

Etchings, with Descriptive Text Folio. 42j. v 

GERMANY (History or). See Markham. 

GIBBON'S (Edward) History of the Decline and Fall of the 
Homan Empire. Edited by Miuv'an and Guizot. Edited, with Notes, 
byDr. Wk. Skitb. Maps. RVols. 8vo. 60s. 

(The Student’s Gibbon) ; Being an Epitome of the 

above work, incorporati ng the Researches of Recent Commentators. By 
Dr. Wm. Surra. Woodcuts. Post 8vo. 7«. 6d. 

GIFFARD’S (Edward) Deeds of Naval Daring ; or. Anecdotes of 

the British Navy. Fcap. 8vo. 8s. 6d. 

GLADSTONE’S (W. E.) Financial Statements of 1853, 1860, 63-65. 

8vo. 12«. 

- Rome and the Newest Fashions in Religion. 

Three Tracts. 8vo. 7s. 6d. 

GLEIG’S (G. R.) Campaigrns of the British Army at Washington 
and New Orleans. Post 8vo. 2s. 

Story of the Battle of Waterloo. Post 8vo. 8s. 6d. 

Narrative of Sale’s Brigade in Affghanistan. Post 8vo. 2s. 

— Life of Lord Cli^e. Post 8vo. 8s. 6d. 

Sir Thomas Munro. Post 8vo. 8s. 6d, 

GLYNNE (Sib Stephen). Notes on the Churches of Kent. 
With Illuetratlons. 8vo. [In Prt^raiion, 

GOLDSMITH’S (Ouvbe) Works. Edited with Notes by Peter 

CmnuvonAM. VignettM. 4 Vols. '8vo. aOs. 

GORDON’S (Sib Alex.) Sketches of German Life, and Scenes 
from the War of Liberation. Post 8vo. 8s. 6d. 

(Ladt Durr) Amber-Witch: A Trial for Witch- 

elaft. Poat 8vo. 8s. 

— French in Algiers. 1. The Soldier of the Foreign 

Legion. 8. The Priaoners of Abd-el-Ktidlr. PoetSvo. 8s. 
GRAMMARS. See Curtiub ; Hall ; Hutton ; Kino Edward ; 

Mattdi.b; Mabtznsb; SviTn. 
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GREECE (History op). See Grotr— S xiTH-~Stadent. 

GREY’S (Earl) Correspondence with King William lYth and 
sir Herbert Taylor, firom 1880 to 1889. 9 Vole. 8vo. 80». 

■ Parliamentary Government and Reform ; with 

Soggeetlons for the Improvement of our Representative System. 
See&nd Edition. 8vo. 9«. 

GUIZOT’S (M.) MeditaUona on Christianity. ' 3 Vole. Post 8vo. 

80r. 


GROTE (Gkoros). History of Greece. From the Earliest Times 
to the close of the generation contemporary with the death of Alexander 
' the Great. Library Edition, Portrait, Haps, and Plans. 10 Vols. 8vo. 
190«. Cahinot Elitian. Portrait and Plans. 19 Vols. Post 6vo. S«. each. 

Plato, and other Companions of Socrates. S Vols. 8vo. 45a. 

Aristotls. 2 Vols. 8vo. 32a. 

Minor Works. With Critical Remarks on his 

Intellectual Character, Writings, and Speeches. By Alsx.Baiv, LL.D. 
Portrait. 8vo. 14a. 

Fragments on Ethical Subjects. Being a Selection from 

his Posthumous Papers. With an lutroduction. By Alexaxdxb 
Baiv, M.A. 8vo. 7s. 

Letters on the Politics of Switzerland in 1847. 6a. 

Personal Life. Compiled from Family Documents, 

Private Memoranda, and Original Letters to and from Various 
Friends. By Mrs. Gnovs. Portrait. 8vo. 12s. 

HALL (T. D.) ARD Dr. Wh. SMITH’S School Manual of English 

Grammar. With Copious Exercises. 12mo. 8s. Qd, 

Primary English Grammar for Elementary Schools. 

Based on the above work. 16mo.' Is. 

Child’s First Latin Book, including a Systematic Treat- 
ment of the New Pronunciation, and a full Praxis of Nouns, Adjec- 
tives, and Pronouns. 16mo. la 6d. 

HALLAM’S (Hrrrt) Constitutional History of England, from the 
Accession of Henry the Seventh to the Death of George the Second. 
Library Edition. 3 Vols. Svd. 80S( OaHnet Editwh 3 Vols. Post 8vo. 12s. 

Student’s Edition of the above work. Edited by 

Wk. Surra, D.C.L. Post 8v«. 7s. 9d, 

History of Europe daring the Middle Ages. LiXyrary 

EdWon, 3 Vols. Svo. 80s. Cabinet Edition fSVola. PostSvo. 12s. 

Student’s Edition of the above work. Edited by 

Wv. Smith, D.C.L. PostSvo. 7s. 6d. 

Literary History of Europe, during the 15th, 16th and 

17th Centuries. Library EdiHon, 9 Vols. Svo. 88s. Cabinet EdiHon. 

4 Vols. Post 8VO. 16s. 

(Arthur) Literary Bemaina; in Yene and Prose. 

Portrait Fcap. Svo. Ss. 9d. 


HAMILTON’S (Our. Sir F. W.) History of the Grenadier Guards. 
From Original Docaments in the Rolls’ Records, War OIRceL Regimental 
Records, Ao. With Illustrations. SVoIb. 8vo. eSs. 


HART'S ARMY LIST. (Published Quariefiy astd Annually,) 

HAT’S (Sir J. B. BRvxHoim) Western Barboiyi its Wild Tribes 
and Savage Anfanale. Post Svo. Ss. 
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HEAD'S (Sir Fiuhou) Royi^ Engineer. Illustraiions. 8vo. 128, 

Life of Sir John Burgoyne. Post 8vo. 1«. 

Rapid Joumoya across the Pampas. Post 8vo. 2s, 

• ■■ Bnhhles from the Bmnnen of Nassau. Illustrations. 

Pont 8vo. 7f . 6d. 

Stokers and Pokers ; or, the London and North Western 

Kail way. Post 8vo. 9a. 

(Sir Ei)muni>) Shall and Will; or. Future Auxiliary 

Varba. Feap. 8vo. 4». 

HEBER'S (Bishop) Journals in India. 2 Vols. Post 8yo. 78, 

Poetical Works. Portrait. Fcap. 8to. 8«. 6(4 

Hymns adapted to the Church Service. 16mo. Iff. 6d, 

HERODOTUS. A New English Yersion. 'Edited, with Notes 

and Eaflays^ historical, ethiK^raphlcal. and geographical, by Cavom 
Rawlikson, assisted by Sia Hkmrt Rawlinsow and Sib J. G. Wil> 
KiHROK. Maps and Wo^ciits. 4 Vols. Sto. 48«. 

HBRSCHEL'S (CAnoLiNie) Memoir and Correspondence. By 
Mus Joiix llRRSCiiKL. With Portraits. Crown 8vu 12s. 

HATHERLEY’S (Lord) Continuity of Scripture, as Declared 
hy the Testimony of our Lord and of the EvangeliHts and Apostles. 
8vo. 6s. Popular Edition, Post 8vo. 2«. 6d. 

HOLLWAY'S(J.O.) Month in Norway. Fcap. 8vo. 2ff. 

HONEY BEE. By Rbv, Thomas James. Fcap. 8vo. Is, 

HOOK'S (Dean) Church Dictionary. 8vo. 10ff. 

- ■ (Theodore) Life. By J. G. Lockhart. Fcap. 8vo. Iff. 

HOPE (T. C.). Architecture of Ahmedabad, with Historical 
Sketch and Architectural Notes. With Maps. Photographs, and 
Woodcuts. 4to. 61. 6s. 

-- (A.. J. Beresford) Worship in the Church of England. 

8vo. Us., or, Popular Selections from, 8vo. 2<. 6<Z. 

HORACE ; a New Edition of the Text. Edited by Dear Milman. 

With 100 Woodcuts. Crown 8to. 7s, Od. 

Life of. By Dean Milman. Illustrations. 8vo. 9ff. 

HOUGHTON'S (Lord) Monographs, Personal and SociaL With 
Portraits. Crown 8to. 10s." 6(f. 

Poetical Works. Collected Edition. With Pof* 

trait. 2 Vols. Fcap. 8vo. 12#. 

HUME'S (The Student's) History of England, from the Inva- 
sion of Julius Gtesar to the Revolution of 1688. Corrected and con- 
Unnedtoiees. Woodcuts. PostSvo. 7s. 6d 

HUTCHINSON (Gen.) Dog Breaking, with Odds and Ends for 
those who leva the Dog and the Gun. With 40 Illustrations. 6th 
edition. 7s. 6<2. 

HUTTON'S (H. E.) PHncipiaGrseca; an Introdnotion to the Study 
of Greek. Comprehending Gramuar, Delectoe, and Ezecdse-hook, 
with Vocabulsries. Sixth SdUim, 12mo. 8s. Od. 
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FOREIGN HANDBOOKS. 

HAND-BOOK — TRAVEL-TALK. Engluh, French, German, and 

Italian, ISmo. 8«. 6d. 

HOLLAND AND BELGIUM. Map and Plans. 

P^t 8vo. 6s, 

NORTH GERMANY and THE RHINB,- 

Tbe RIaek ForeMt, the Harts. ThUrInfr«rw’Hld, Saxon Switzerland, 
RUiren the Giant Mountains, Taunus, Odenwald, Ela^ts, and Loth- 
liugen. Map and Plana. PostSvo. 

SOUTH GERMANY, — Wprlomburg, Bavaria, 

Austria, Styrla, Salzburg, the Auatrian and Bavarian Alps, T^rol, Hun- 
gary, and the Danube, from Uhn to the Black Sea. Map. Post 8vo. 10s. 

PAINTING. German, Flemish, and Dutch Schools. 

lllustratlonM. 9 Volu. Post 8vo. 24s. 

- LIVES OF EARLY -FLEMISH PAINTERS. By 

Cbows and CAVALCaSKLiiB. Illustrations. Post 8vo. 10#. 6d. 

SWITZERLAND, Alps of Savoy, and Piedmont. 

Maps. Post 8vo. 9«. 

-FRANCE, Part I. Normandy, Brittany, the French 
Alps, the Loire, the Seine, the Garonne, and the Pyrenees. Post 8vo. 
7s. 8d. 

Part IL Central France, Auvergne, the 

Cevennes. Biixgiindy, the llhona and Saono, Provence. Nlmcs, Arles, 
Marseilles, the French Alps, Alsace, I.«oi‘ralue, Champagne, Ac. Maps. 
Post 8vo. 7s. 6d. 

MEDITERRANEAN ISLANDS—Malta, Corsica, 

Sardinia, and Sicily. Maps. Post 6ve. [/» tht PrtM, 

' ALGERIA. Algiers, Constantino, Oran, the Atlas 

Range. Map. PostSvo. S«. 

Paris, and its Environs. Map, l6mo. 8s. Qd, 

Murray’s Plan ov PAsni, mounted on canvas. S#. 6d. 

SPAIN, Madrid, TheCastiles, Tho -Basque Provinces, 

J..eoa,ThA A8turia.i, Qallola, Estremadura, AndalusU, Konda, Granada, 
Murcia, Valfucia, Catalonia, Aragon, Navarre, The Balearic Islands, 
Ae. Ac. Maps. 2 Vols. PostSvo. 24#. 

PORTUGAL, Lisbon, Porto, Cintra, Mafra, Ac. 

Map. Post 8vo. 12#. 

NORTH ITALY, Turin, Milan, Cremona, the 

Italian Lakes, Bergamo, Brescia, Verona, Mantua, Vicenza, Padua, 
Ferrara, Bologna, Kaveuna, Rimini, Piacenza, Genoa, the Riviera, 
Venice, Parma, Modena, and Romagna. Map. Post 8vo. 10#. 

CENTRAL ITALY, Florence, Lucca, Tuscany, The 

Marches, Umbria, and the late Patrimony of St. Peter’s. Map. Post 8vo. 

10 #. 

ROME AND ITS Envzronsi. Map. Post Sro, 10s, 

SOUTH ITALY, Two SiciUes, Naples, Pompeii, 

Heroulanenm, and Vesuvius. Map. Post Svo. lOt. 

KNAPSACK GUIDE TO ITALY. 16mo. 

- PAINTING. The Italian Schools. Illustrations. 

9 Vots. Post Svo. 

■ — LIVES OF ITALIAN PAINTERS, frou CiMABim 

to Basbako. By Mrs, Jamrsoz. Portraits. Post 8ve. 12#. 

NORWAY, Christiania, Bergen, Trondhjem. The 

FJeldsand Fjords. >fap. PoatSvo. 9s. 

SWEDEN, Stockholm, Upsala, Gothenburg, the 

Shores of the Baltic, Ac. PostSvo. 0#. , 
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HAND-BOOK — DENMARK, Sleswig, Holstein, Copenhagen, Jut- 

land, Iceland. Map. Post Rvo. 6*. 

RUSSIA, St. PsTKassuBa, Mosoow, Poland, and 

Fiklamd. Maps. Post 8vo. 18«. 

GREECE, the Ionian Islands, Continental Greece, 

Athens, the Pelnponnesns, the Islands of the ^]gean Sea, Albania, 
Thessaly, and MacedGola. Maps. Post 8vo. 15 b. 

TURKEY IN ASIA — Constahtinopln, the Bos- 
phorus, Dardanelles, Broitsa, Plain of Troy. Crete. Cyprus, Smyrna, 
Ephesus, the Seven Churches, Coasts of the Black Sea, Armenia, 
Mesopotamia, Ac. Maps. Post 8vo. 16«. 

^ EGYPT, including Descriptions of the Course of 

the Nile through Egypt and Nubia, Alexandria, Cairo, and Thebes, the 
Snex Canal, the ^ramlda, the Peninsula of Sinai, the Oases, the 
Fyoom, dec. Map. Post 8vo. 15s 

HOLY LAND — Stria, Palestine, Peninsula of 

Sinai, Edom, Syrian Deserts, Petra, Damascus, and Palmyra. Maps. 
Post 8vo. Travelling Map of Palestine. In case. 12j». 

INDIA — Bombay and Madras. Map. 2 Vols. 

Post 8vo. 12a. each. 

ENGLISH HANDBOOKS. 

HAKD-BOOE— MODERN LONDON. Map. 16mo. 34. 6d. 

ENVIRONS OP LONDON within a circuit of 20 

miles. 2 Vols. Crown 8vo. 21s. 

EASTERN COUNTIES, Chelmsford, Harwich, Col- 
chester, Maldon, Cambridge, Ely, Newmarket, Bury St. Edmunds, 
Ipswich, Woodbridge. Felixstowe, Lowestoft, Norwich, Yarmouth, 
Cromer, &e. Map and Plans. Post 6vo. 12a. 

— CATHEDRALS of Oxford, Peterborough, Norwich, 

Ely, and Lincoln. With 90 Illustrations. Crown 8vo. 1^. 

KENT AND SUSSEX, Canterbury, Dover, Rams- 
gate, Sbeemess, Rochester, (^hatham, Woolwich, Brighton, Chichester, 
Worthing, Hastings. Lewes, Arundel, fte. Map. , Post 8vo. 

SURREY AND HANTS, Kingston, Croydon, Rei- 

gate, Guildford, Dorking, Boxhlll, Winchester, Southampton, New 
Forest, Portsmouth, and Islb of Wight. Maps. Post 6vo. 10a. 

BERKS, BUCKS, AND OXON, Windsor, Eton, 

Beading, Aylesbury, Uxbridge, Wycombe, Henl^, the City and UnL 
versity of Oxford, Blenheim, and the De^nt of the Thames. Map. 
Post Svo. 7a. ed. 

WILTS, DORSET, AND SOMERSET, Salisbuiy, 

Chippenham, Weymouth, Sherborne, Wells, Bath, Bristol, Taunton, 
&o. Map. Post Svo. 10a. 

DEVON AND CORNWALL, Ezoter, Ilfracombe, 

Llntom Bldmonth, Dawlisb, Teignmouth, Plymouth, Devonport, Tor- 
quay, Launoeston, Truro, Fenaance, Falmouth, the Llaard, Land’s End, 
dke. Maps. Post Svo. ISa. 

CATHEDRALS of Winchester, Salisbury, Exeter, 

Wells, Chichester, Rochester, Canterbury, and St. Albans. With ISO 
Illustrations. 2 Vols. Crown Svo. 36a. 

GLOUCESTER, HEREFORD, and WORCESTER, 

Glrenoester, Cheltenham, Stroud, Tewkesbury, Leomlnsterj^Ross, Mal> 
vem, Kidderminster, Dudley, Bronsgrove, Evesham. Map. Post Svo. ea. 

— CATHEDRALS of Bristol, Glonoester, HeMord, 

Worcester and Lfehfleld. With 60 Illustrations. Crown Svo. lea 

NORTH WALES» Bangor, Chinarvon, Beanmaris, 

Snowdon, Llanbeili, Dolgelly, Cador Idris, Conway, Ao« Mu« Post 
• Sfo. Tg, 
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HAND-BOOK-— SOUTH WALES, Monmoatb, Llandaff, Merthyr, 
Vale of Neatb, Pembroke^ Carmarthen, Tenby, Svausaa, The Wye, Ao. 
Map. Poet 8vo. 7«. 

CATHEDRALS OP BANGOR, ST. ASAPH, 

Llandaff, and 8t. Dwrid's. With Illuetratlons. Post 8vo. 16«, 

- DERBY, NOTTS, LEICESTER, STAFFORD, 

Matlock, Bakevell, Ghataworth, The Peak, Buxton, Hardwick, Dove 
Dale, Aahbome, Southwell, Mansfield, Retford, Burton, Bel voir, Melton 
Mowbray, Wolverhampton, Lichfield, Walsall, Tamwortb. Map. 
Post 8vo. 9c. 

SHROPSHIRE, CHESHIRE and LANCASHIRE 

—Shrewsbury, Lndlow, Urldanorth, Oswestry, Chester, Crewe, Alderley, 
Stockport, Birkenhead, Warrington, Bury. Manchester, Liverpool, 
Burnley, Clitheroe, Bolton, Blackburn^ Wigan, Preston, Rochdale. 
Lancaster, Southport, Blackpool, Ao. Map. Post 8vo. 10c. 

YORKSHIRE, Doncaster, Hull, Selby, Beverley, 

Scarborough- Whitby, Harrogate, Rlpon, Leeds, Wakefield, Bradford, 
Halifax, Uuddersfield, ShelAmd. Map and Plans. Post 8vo. 12c. 

CATHEDRALS of York, Ripon, Durham, Carlisle, 

Chester, and Manchester. With 60 lllustrattoua. 3 Vols. Crown 8to. 
21c. 

-DURHAM AND NORTHUMBERLAND, New- 
castle, Darlington, Gateshead, Bishop Auckland, Stockton, Hartlepool, 
Sunderland, Shields, Berwiok>on>Tweed, Morpeth, Tynemouth, Cold- 
stream, Alnwick, Ac. Map. Post 8ro. 9c. 

WESTMORLAND and CUMBERLAND— Lan- 
caster. Fumess Abbey, Ambleslde, Kendal, Windermere, Conlston, 
Keswick, Grasmere, Ulswater, Carlisle, Cockermoutb, Penrith, Appleby# 
Map. PostSvo. 6s. - 

MoRaAT*8 Map OP tub Laks District, on canvas. 8c. fid. 

■ ENGLAND and WALES. Alphabetically arranged 

and condensed into one volume. Post 8vo. f/n (he Press. 

SCOTLAND, Edinburgh, Melrose, Kelso, Glasgow, 

pumfHes, Ayr, Stirling, Arran, The Clyde, Oban, Inverary, Loch 
Lomond, Loch Katrine and Trossacb^ Caledonian Canal, Inverness, 
Perth, Dundee, Aberdeen, Braemar, Skye, Caithness, Ross, Suther- 
land, Ac. Maps and Plans. PostSvo. 9c. 

^IRELAND, Dublin, Belfast, Donegal, Galway, 

Wexford, Cork, Limerick, Waterford, Killarney, Munster, Ac. Maps. 
Post 6vo. 12c. 

IRBY AND MANGLES’ Trave}a in Egypt, Nubia, Syria, and 

the Holy Land. Post Svo. 3c. 

JACOBSON’S (Bishop) Fragmentary IllustrAtions of the Histoiy 
of the Book of Common Prayer; from Manuscript Sources (Bishop 
SABDBRSoir and Bishop Wren). Svo. 6s. 

JAMES’ (Rav. Thomas) Fables of Jlsop. A New Translation, with 
Hlatorloal Preftce. With 100 Woodcuts by Txeeibx* and Wole, 
Post Svo. 8c. M. 

JAMESON ^BS.). Lives of the Early Italian Painters — 

Md the Progress of Painting In Italy— Cimabuo to Basaano. With 
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